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INTRODUCTION 


OMPETITION among domestic trunk airlines cost at least $84,- 
000,000 in 1953. The purpose of this paper is to answer these 
questions: 

How is this cost estimated? 

What advantages are claimed for airline competition to justify 
these costs? 

What is airline competition, and how does it differ from competi- 
tion among free enterprises? 

Since the costs greatly outweigh the claimed advantages, what can 
be done to reduce airline competition? 


“Competition” and “monopoly” are words highly charged with 
emotion. The outlook of each person on these words is an integral part 
of his personal orientation toward politics, economics, and society in 
general. The American people are almost unanimous in feeling strongly 
pro-competition and anti-monopoly. They believe that competition 
is basic to the “American way,” the normal for economic relationships 
just as freedom is the ideal for political relationships, the best way to 
balance supply and demand without outside interference. They believe 
that the competitive urge is the most powerful drive in business, pro- 
vides the vigor which has made the United States the world leader in 
economic power, and is the mechanism of American progress. 

By contrast, monopoly is thought of as evil in itself. It is economic 
dictatorship, fattening on consumers, and crushing the life from inde- 
pendent enterprisers who are the backbone of the American economy. 





*This paper is an abridgment of the author’s Ph.D. dissertation. The views 
expressed are entirely his own, and not those of the government agencies of his 
present or past employment. 
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Any so-called economies of monopoly are delusory, far outweighed in 
the long run by the destruction of competitive initiative. 

These conclusions are quite correct, on the average. But it should 
be remembered that averages, although reasonably accurate for a 
majority of cases, may be definitely inaccurate for the minority. Few 
people stop to think that the traditional ideas of free enterprise are 
true only of part of the American economy, and in varying degrees. 
Few realize how completely the public utility industries are removed 
from the workings of the free enterprise system. Unlike others, these 
industries cannot independently set their own prices and determine 
their own services, maintain control over their profits, or have free- 
dom to enter into business. They are thoroughly regulated by public 
agencies. These industries were once part of free enterprise, but they 
have been excluded from it. Competition did not make them work 
properly; monopoly was feared; public regulation was therefore chosen 
for them. 

Air transportation is not part of the free enterprise system. Here, 
competition does not work any inexorable process of survival of the 
fittest, with the weakest being driven to the wall, the most efficient 
remaining, and the government keeping its hands off. Here, a monopoly 
does not have its usual power to restrict production, raise prices, and 
hold its customers powerless. Of all industries, public utilities are the 
least free to operate under any theoretical iron laws of economic 
mechanics. Of all public utilities, air transportation is probably the 
most minutely regulated by the government, and is normally subsidized 
by the government as well. 


Criticisms of Airline Competition 


In 1938 the airlines pleaded for government regulation. It was not 
the public who demanded it, as had been true of the move for regula- 
tion of railroads. It is sometimes difficult, when listening to the views 
of many airline people today, to realize that it was the airlines them- 
selves who asked the government to step in and regulate them. The 
spokesman of the industry said in 1938, in urging the passage of the 
Act: 

. it is necessary for this bill to pass at this session of the Con- 


gress if you are going to retain this air industry. ... Without your 
immediate help, this industry as we now know it cannot exist... .1 


The airlines were in desperate shape. In the dozen years of their exist- 

ence, half of the $125,000,000 invested in them had been lost.? 
Excessive competition was the major reason given for the industry’s 

troubles. The board of the Air Transport Association said that air 








1 Testimony of Edgar S. Gorrell, President, Air Transport Association of 
America. U.S. Congress, House, Committee on Interstate and Foreign Commerce, 
To Create a Civil Aeronautics Authority (Hearings, 75th Congress, 3rd Session. 
Washington: U. S. Government Printing Office, 1938), p. 298. 

2 Testimony of Edgar S. Gorrell. U.S. Congress, House, Committee on Inter- 
state and Foreign Commerce, Aviation (Hearings, 75th Congress, 1st Session. 
U. S. Government Printing Office, 1937), p. 62. 
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transportation, like the early railroads that were destroyed, was wide 
open to destructive competition and wasteful practices.* It was highly 
competitive within itself, and highly competitive with other means oi 
transportation, far transcending what had once been thought possible.‘ 
Nowhere was cutthroat competition so dangerous as in transportation® 
and the threat from unbridled and irresponsible competition might 
be more serious than the danger of monopolistic control.* 


The proposed new regulation was not unopposed.’ The Post Office 
Department said that monopolies would most likely result from the 
requirement prohibiting flights by independent operators unless they 
could obtain a certificate,* and the Department of Commerce was 
“unalterably opposed” to the certificate requirement when the industry 
was so young, so devoid of secondary routes, and without “enough com- 
petition to promote the potential traffic.” But Congress passed the Act. 


The sponsor of the Civil Aeronautics Act of 1938, said, in urging 
the passage of his bill, “The industry has reached the point where 
unbridled and unregulated competition is a public menace,” and one 
of the two major aims of his bill was protection against cutthroat com- 
petition.'® Nine years later, the head of the Air Transport Association 
said that the airline situation “approaches, in some respect, what I call 
cutthroat competition, which to my mind is not only fantastic but 
decidedly uneconomical. I think it goes beyond the purview of the 
ha 


In September 1940, on a route system slightly expanded over that 
made permanent by the Act, 41 percent of airline passenger traffic was 
competitive.'? By September 1947, this figure had gone up to 59 per- 
cent.’* By 1950, it was 63.5 percent." 


3 Testimony of Edgar S. Gorrell. To Create a Civil Aeronautics Authority, 
p. 309. 

' Testimony of Edgar S. Gorrell. U. S. Congress, Senate, Committee on 
Interstate Commerce, Regulation of Transportation of Passengers and Property 
by Aircraft (Hearings before a subcommittee, 75th Congress, Ist Session. U. S. 
Government Printing Office, 1937), p. 501. 

5 Testimony of Edgar S. Gorrell, /bid., p. 513. 

® Testimony of Edgar S. Gorrell, Aviation, p. 67. 

7 Ibid. p. 67. 

8 Letter from James A. Farley, Postmaster General, to Hon. Burton K. 
Wheeler, Chairman, Committee on Interstate Commerce, March 11, 1937. Aviation, 
Dp: 122. 

® Letter from J. M. Johnson, Assistant Secretary of Commerce, to Hon. Pat 
McCarran, Chairman, Committee on Interstate Commerce, December 16, 1936. 
Regulation of Transportation of Passengers and Property by Aircraft, p. 89. 

10 Remarks of Hon. Clarence F. Lea, Chairman, House Committee on Inter- 
state and Foreign Commerce, 83 Congressional Record 6407 and 6507, 1938. 

11 Statement of Vice Admiral E. S. Land, President, Air Transport Associa- 
tion of America. President’s Air Policy Commission, Public Testimony, Vol. 1, 
p. 60, September 15, 1947. 

12 Frederick W. Gill and Gilbert L. Bates, Airline Competition (Boston: 
Harvard University Printing Office, 1949), p. 27. 

13 [bid., p. 27. 

14 Based upon new route authorizations of the CAB between September 1947 
when Gill and Bates computed their figures, and March 1950 when such certifica- 
tions practically ceased. 
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Many people familiar with the industry agree that there is too much 
airline competition. The President’s Air Policy Commission attributed 
the 1947-1948 difficulties of the industry primarily to over-expansion 
based on mistaken assumptions as to postwar traffic. The authors of 
part of the Hoover Commission study on transportation stated that 
there has been unplanned competitive development with over-expansion 
and general financial instability, caused by a gross miscalculation of 
the air transportation market.'® The Secretary of Commerce agreed 
that the CAB fostered competition on the basis of optimistic estimates 
of the potential market.!7 


Gill and Bates said in 1949 in their book “Airline Competition” 
that the most deterimental effect on airlines was competition in their 
major markets, and that the competition of more than two carriers was 
the major flaw in the expansion of the system.'® The Aviation Securi- 
ties Committee of the Investment Bankers Association stated that com- 
petition was excessive, and that one of the main problems of the in- 
dustry was how to reduce it.!® The presidents of the five largest airlines 
and one of the smaller ones stated that there was too much route 
duplication and competition.?° Others have made qualified criticisms, 
saying that there is too much competition in some sections and not 
enough in others. These include the Congressional Aviation Policy 
Board,”! and four of the medium-sized carriers, with varying degrees 
of emphasis.”* 

The Civil Aeronautics Board, which granted the competitive routes, 
has generally defended its actions. At times it has said “There is no 
basis for a conclusion that there is excessive, uneconomic or destructive 
competition”’*? and ‘We do not believe . . . that a general reduction 
in the present degree of competition would be desirable . . . "** In 





15U. S. President’s Air Policy Commission, Survival in the Air Age (Wash- 
ington: U. S. Government Printing Office, 1948), p. 100. 

16 Charles L. Dearing and Wilfred Owen, National Transportation Policy 
(Washington: The Brookings Institution, 1949), p. 369. 

17U. S. Department of Commerce, Issues Involved in a Unified and Coordi- 
nated Federal Program for Transportation, A Report to the President from the 
Secretary of Commerce (Washington: U. S. Government Printing Office, 1949), 


6. 

18 Gill and Bates, op. cit., pp. 506, 628, 631. 

19 Investment Bankers Association of America, Aviation Securities Commit- 
tee, “Report on Air Transportation,” THE JOURNAL OF AIR LAW AND COMMERCE, 
16:223, Spring, 1949. 

20U. S. Congress, Senate, Committee on Interstate and Foreign Commerce, 
Air-Line Industry Investigation (Hearings, 81st Congress, 1st Session. Wash- 
ington: U. S. Government Printing Office, 1949-1950). American at pp. 742, 744, 
745; United at p. 671; TWA at pp. 1775, 1776; Northwest at p. 565; Continental 
at p. 1614. Eastern in Statement Submitted to the President’s Air Policy Com- 
mission, p. 11. 

21U. S. Congress, Congressional Aviation Policy Board, National Aviation 
Policy (80th Congress, 2nd Session. Washington: U. S. Government Printing 
Office, 1948), p. 26. 

22 Air-Line Industry Investigation. Capital at p. 693; Delta at p. 1076; 
Braniff at pp. 1359-1360; National at p. 2112. 

23 U. S. Civil Aeronautics Board, Statement Before the President’s Air Policy 
Commission, October 27, 1947, p. 240. 

24 Air-Line Industry Investigation, pp. 554-555. 
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other places the CAB has admitted that competition may have been 
carried too far in certain instances.?> The CAB has also pointed out 
that the airline industry itself pressed hard for expansion. In 1943, 
there were almost 350 applications for more than 500,000 miles of 
routes to over 3,600 cities; granting them all would have expanded the 
airline system ten times its existing size to a route mileage more than 
all railroad and common-carrier bus routes combined.*® 


And the CAB has had support from various sources. One transpor- 
tation authority said in 1945 that the industry would be better off with 
double its existing number of major firms.?? The president of one of 
the smaller airlines pointed out that between 1941 and 1947, route 
mileage increased less than three-fold while traffic increased almost 
five-fold, and that an 80-percent rise in route density could not be called 
over-expansion.”® An economist also disputed the conclusions of Gill 
and Bates, stating that the major trouble of the airlines was not com- 
petition, but the size and density of the carriers’ routes.”® 


It is to be expected, of course, that most of the airlines speak with 
something less than complete objectivity. The larger carriers are well 
established, and would generally like to reduce competition or at least 
to maintain their present dominant position. The medium-sized and 
smaller carriers are against more competition when it means another 
airline coming into their territory; they are for competition when they 
either have recently been expanded into another’s area or see the pos- 
sibility of such expansion. The noncertificated carriers, since they are 
not in the semi-protected position of the certificate holders, criticize 
the envied ‘‘monopolies.”’ 


Practically all arguments have been advanced by all contenders. 
Whoever takes any position at all must of necessity agree with some 
arguments of one of the major groups. Any objective analysis will 
therefore sound in part like the echoes of some special-interest plead- 
ing. In fact, it is extremely difficult to find an objective analyst, even 
if he has no financial stake in the industry. For one thing, many con- 
clusions are based on the social and political orientation of the person 
making the analysis. For another, by the time he has acquired sufficient 
detailed knowledge of economic theory or the air transportation facts 
of life, he has usually also acquired a set of opinions that may seem to 
others to be only personal prejudices. 


25 Ibid., pp. 18, 56. U.S. Congress, House, Committee on Interstate and 
Foreign Commerce, Transportation Study (Hearings, 81st Congress, 2nd Session. 
Washington: U. S. Government Printing Office, 1950), p. 18. 

26 U. S. Civil Aeronautics Board, Annual Report, 1948 (Washington: U. S. 
Government Printing Office), p. 10. 

27 Kent T. Healy, “Workable Competition in Air Transportation,” American 
Economic Review, 35:239, May, 1945. 

28 Carleton Putnam (President of Chicago & Southern Air Lines), “Air Line 
Outlook,” Air Affairs 2:499, Winter, 1949. 

29 Harold D. Koontz, “Economic and Managerial Factors Underlying Sub- 
sidy Needs of Domestic Trunk Line Air Carriers,” THE JOURNAL OF AIR LAW AND 
COMMERCE, 18:121, Spring, 1951. 
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Wuat ARE THE Costs OF AIRLINE COMPETITION? 


How much does airline competition cost? In all the arguments 
about competition and monopoly in the airlines, no one has yet pro- 
duced the answer to this question. 

There are several kinds of cost which might be caused by competi- 
tion. One is the cost of excess transportation capacity flown, which is 
the cost for which a dollar estimate is made in this chapter. Another 
is the cost of excess capital and labor which a competitive industry 
entails. Another is the cost of unnecessary promotional expense to the 
extent that it is devoted to attempted diversion of traffic from other air 
carriers. Another is the social cost produced by the other costs — the 
other costs have made the price of the service higher than it would 
otherwise have been, which thereby restricts the size of the market, 
and therefore deprives a large proportion of society from benefiting 
by the efforts of the industry and the subsidy paid by the entire society 
via government taxes. To the extent that only the first of these costs 
is measured, the figures in this paper are only partial and therefore 
understate the true aggregate cost of airline competition. 


Excess Capacity Flown 


To estimate the excess capacity caused by parallel competition, two 
effects were analyzed. One was the effect of splitting route densities. It 
is common experience that dense traffic routes have higher load factors 
than light traffic routes. If a route is operated by more than one carrier, 
the traffic of the route is split and each carrier operates a route of only 
a fraction of the traffic density he would have had with a monopoly of 
all the traffic. Because of this fact alone, each competitor would there- 
fore run at lower load factors than would a monopolist. 

The other effect is competitive overscheduling. There is a tendency 
for airlines to schedule more capacity on their competitive routes than 
on their noncompetitive routes of similar traffic density. 

In order to test the validity of these hypotheses, it was necessary to 
develop statistical measures. The data readily available for analysis of 
revenue passenger load factors was quite limited. It consisted of the 
CAB’s published Station-to-Station Airline Traffic Surveys, which for 
the postwar period began with September 1946 and covered March and 
September of each year through 1949, after which they were abolished. 


The survey of September 1948 was selected for this analysis.3° The 
revenue passenger load factor for the domestic trunklines in that month 
was 59.9 percent. This is relatively low for the usually near-peak month 
of September, but not too far below the six-year average for 1947-1952 
of 64.3 percent.*! 





30 U. S. Civil Aeronautics Board, Airline Traffic Survey, September 1948 
(Washington: U. S. Government Printing Office). 

31 The revenue passenger load factors for the domestic trunk air-lines for 
1947 through 1952 were 65.7, 58.3, 59.0, 62.7, 69.6, and 65.6 percent respectively 
(U. S. Civil Aeronautics Board, Recurrent Report of Mileage and Traffic Data). 

















COMPETITION AMONG DOMESTIC TRUNK AIRLINES 385 


The Survey shows as a separate segment every portion of a route 
between every successive point listed in the route certificates, or 711 
segments. Consolidation of route segments was desirable. Minor inter- 
mediate points should not define a route segment for the purpose of this 
analysis; distinction should be made only where a segment has some real 
operational meaning, such as where schedules originate or terminate 
or split into alternative branches. It is also desirable to reduce the 
number of segments to minimize the duplicated reporting of the same 
traffic, since the station-to-station type of flow data repeats the same 
traffic on each segment over which it flows. 

It was therefore decided to consolidate all geographically contiguous 
route segments where the seating capacity varied by less than 5 per- 
cent.*? The number of segments was reduced by this process from the 
711 criginally reported to 291.%% 

lin this analysis, it was decided to use medians rather than means. 
The median, which is the central item in any group arrayed in order 
of size, gives equal importance to every item in the group; the mean, 
which is the arithmetic average of all items, shows a greater effect due 
to extreme items. Because means would give even more effect to the 
extreme values of duplicated traffic, they were rejected in favor of 
medians. 


Effect of Splitting Route Densities 


The 291 segments were arrayed in rank order of daily revenue 
passengers. These were then divided into 29 groups of 10 items each, 
and the median found for each group. A freehand curve was next drawn 
through these 29 medians. The values of average load factor, corre- 
sponding to each hundred passengers of daily route traffic density, were 
then read off this smoothed trend curve. These are shown in Table 1. 

What does this mean in the way of average load factors where two 
or more competitors evenly split the traffic of any route of a particular 
density? For example, if any route with a density of 100 passengers per 
day were operated by any carrier, its load factor would typically be 
55.9 percent. If two parallel routes, each of 100 passengers density, were 
operated by two carriers, each would theoretically have this same load 
factor. However, if a carrier operated a single route with a density of 
200 passengers per day, the load factor would typically be 58.8 percent. 
Now suppose that, replacing two competitive parallel routes of 100 
passengers each, a single combined route of 200 passengers were op- 
erated by only one carrier. The load factor would typically go up from 
55.9 to 58.8, a gain of 2.9 points, or a gain of 5.2 percent when com- 
puted on the base of the original 55.9 points. 

As another example, three parallel routes of 800 passengers density 





32 Where the final segments combined more than one of the original segments, 
the daily revenue passengers and available seating capacity were obtained by 
averaging the first and last of the component segments. 

33 This detailed tabulation is too bulky for reproduction here. For those 
interested in examining it, a very limited number of typewritten copies is in the 
possession of the author. 
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would each typically have a load factor of 65.9. A single route of 2400 
passengers density would normally have a load factor of 74.4. If three 
separate carriers each operating 100-passenger routes were combined 
into a single carrier operation, the same traffic could be expected to 
produce an average load factor of 74.4 instead of 65.9, a gain of 8.5 
points or 12.9 percent of the initial 65.9 load factor. The results of these 
computations can now be applied to the airline industry. Of the total 
291 segments, half the total traffic is carried on the top-ranking 45 
segments with a median density of 850 passengers a day and an average 
of three competitors. For this half the total traffic, the penalty of com- 
petition is 12.9 percent. 

An additional 42 percent of the total traffic is carried on the next- 
ranking 174 segments with a median density of 150 passengers a day 
and an average of two competitors. Their penalty of competition is 
5.5 percent. 

TABLE | 
AVERAGE PASSENGER LOAD FACTOR FOR PASSENGER DENSITY 


INTERVALS, BASED ON FREEHAND CURVE OF MEDIAN 
VALUES OF 10-SEGMENT GROUPS, SEPTEMBER 1948 


Revenue Revenue 
passengers passenger 
per day load factor 
100 55.9 
200 58.8 
300 60.8 
400 62.3 
500 63.5 
600 64.5 
700 65.3 
800 65.9 
900 66.4 
1,000 66.9 
1,100 67.5 
1,200 68.0 
1,300 68.5 
1,400 69.1 
1,500* 69.6 
1,600 70.1 
1,700 70.7 
1,800 71.2 
1,900 T14 
2,000 712.3 
2,100 72.8 
2,200 73.3 
2,300 73.9 
2,400 74.4 
2,500 75.0 


*This was the last value on the curve. From 1,600 through 2,500, a straight- 
line increase was assumed. A maximum terminal value of 75.0 at 2,500 was also 
assumed, with all densities above that value assumed to be stable at 75.0. 


The remaining 8 percent of the total traffic is carried on the lowest 
72 segments with a median density of 65 passengers a day and no com- 
petition. This group therefore suffers no penalty from competition. 

When these three groups are combined and given their appropriate 
relative weighting, a figure is produced for the domestic trunk airline 
system as a whole. The presence of competition, on the basis of splitting 
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route densities only, is estimated to cost the airlines an average of 8.8 
percent in load factor. 

A number of objections can be made to this method. For one thing, 
it is entirely a statistical approach. Obviously, individual load factors 
differ considerably from the “typical” values. There are many variables, 
aside from the number of operators of a route, which affect the load 
factors, and this particular statistical approach neglects them all. It 
treats all segments as though their lengths were the same, which of 
course neglects the relative passenger-mile weighting of the segments. 
It assumes that competitors split traffic evenly, which of course they 
do not because of varying degrees of competitive effectiveness. 

These objections are of some validity. If the purpose of this analysis 
were to produce a precise figure, the evaluation and refinement of each 
of these factors would be necessary, and would require a vast amount 
of siatistical work. But in order to get a first approximation to the cost 
of competition, such refinement is not necessary. 

There is one factor which would tend to lower this estimated cost. 
That is the fact that, as schedules are added, some traffic is attracted 
merely by the fact that there is a higher frequency of service. This 
effect decreases as the number of frequencies is increased, since there is 
a decline in the relative gain in passenger convenience. And since most 
of the competitive traffic is on the heavier routes with high schedule 
frequency, this factor is not as important as it would be on the lighter 
routes. In addition, some of the schedules added competitively are at 
about the same hours of the day, and therefore contribute little to 
added passenger convenience other than gross capacity at peak hours. 

There is also one factor which, as an offset to the above, would tend 
to increase the estimated cost. In deriving the curve of load factor 
related to traffic density, it is obvious that the higher end of the curve 
is made up of segments that are exclusively competitive, and the lower 
end is based primarily on noncompetitive segments. To the extent that 
competitive routes operate at lower load factors, and noncompetitive 
routes operate at higher load factors, then, the curve as presented here 
does not have as steep a slope as it should, since its upper end is unduly 
depressed and its lower end is unduly raised. If a correction could be 
made for this, the effect of splitting route densities would be greater. 


Effect of Competitive Overscheduling 


In attempting to test the hypothesis of competitive overscheduling, 
the first problem was one of definition and classification. Some routes 
are highly competitive, many are noncompetitive, and most are inter- 
mediate between the two extremes. A method of classification was 
needed which, though by the underlying nature of its material could 
not wholly eliminate the element of personal judgement, could still 
set up a reasonably objective grouping. 

The highly competitive routes were therefore defined by the fol- 
lowing statistical process. The hundred pairs of cities ranking highest 
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in September 1948 traffic volume were selected. Their distribution by 
carrier is shown in the Survey, and traffic was considered competitive 
when at least one other airline carried ten percent or more of the traflic 
of the dominant airline.** Where there were possible alternative rout- 
ings within the routes of a single carrier, a distribution among them 
was made on the basis of number of through flights via each routing. 
In this way, the competitive traffic of these hundred city combinations 
was credited to each carrier route segment. Wherever this traffic was 
more than half the total flow of passengers, the segment was considered 
to be highly competitive. 

This definition obviously excludes many other segments which are 
highly competitive but which do not meet this particular statistical 
test. Since the base includes only the hundred top-ranking pairs of 
cities with 44.4 percent of the total passengers in the Survey month, it 
leaves out all the remainder of the 16,682 combinations of cities hav- 
ing 55.6 percent of the traffic. This has two effects: the degree of com- 
petition on the heavier route segments is understated, and many of the 
lighter route segments are omitted even though their degree of com- 
petition may be just as high. As a statistical sample for comparative 
purposes, however, it is composed solely of highly competitive seg- 
ments, even though it does not contain all of them. 

The definitely noncompetitive route segments were selected from 
the airline system map for September 1948, by visual inspection for 
cases where there could obviously be neither long-haul nor short-haul 
competition. Here, too, the selection excluded a number of segments 
which, though more or less paralleled by other route lines on the map, 
are essentially noncompetitive on a traffic basis. 

On the basis of these particular definitions, the 291 route segments 
were grouped into the three classes of highly competitive, definitely 
noncompetitive, and other segments. They were next subdivided into 
groups by traffic density, and the median load factor was then found 
for each group. The results are shown in Table 2. 

The conclusions from this table are clear. In every density group 
except the lowest, the load factors of definitely noncompetitive segments 
are higher than the “other” group.** The differences, as a percent of 
the “other” group load factor, are as follows: 


0- 25 passengers minus 10.2 percent 


25- 50 ii plus 7.4 ae 
50- 75 és ” 108 sg 
75 - 100 i ” 10.3 
100 - 150 ” a 8.2 a 
150 - 200 ~ ue EBA gs 
200 - 700 ¢ e 3.5 m 


The over-all median difference is 8.2 percent. 


34 The reasons for using this criterion are explained in Frederick W. Gill 
and Gilbert L. Bates, op. cit., p. 23. 

35 The probable reason for the lowest density group showing a different result 
from all other groups in the two brief tabulations below is fairly clear. Where 
traffic is low, carriers normally provide minimum service in terms of trip fre- 
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TABLE 2 


PASSENGER LOAD FACTOR OF DOMESTIC TRUNKLINES 
FOR DEFINITELY NONCOMPETITIVE, HIGHLY COMPETITIVE, AND 
OTHER ROUTE SEGMENTS, GROUPED BY PASSENGERS 
PER DAY, SEPTEMBER 1948 


Definitely Highly 

Noncompetitive “Other” _ _ Competitive _ 

Passengers Num- Pas- Load Num- Pas- Load Num- Pas- Load 

__Per Day ber _seng’rs fact’r ber seng’rs fact'r ber _seng’rs fact’r 
0— 24.9 15 13.9 34.3 10 15.4 38.2 1 22.6 45.6 
25 — 49.9 15 38.0 53.7 be 42.0 50.0 — — _— 
50 — 74.9 10 63.8 59.4 22 61.4 53.6 a —- — 
75 — 99.9 7 89.4 52.5 10 85.9 47.6 I 75.4 39.5 
100 — 149.9 12 119.8 61.0 20 131.0 56.4 5 116.5 55.1 
150 — 199.9 6 171.6 66.8 18 172.7 56.4 — — —_— 
200 — 699.9 8 376.2 65.2 75 352.4 63.0 11 390.2 59.9 

_W0andover — — — 18 8823 67.4 10 11483 67.4 

Total 73 190 28 


Because of the much smaller sample for comparison, similar per- 
centage differences between the definitely noncompetitive and the 
highly competitive route segments are somewhat less reliable. They are: 


0- 25 passengers minus 24.7 percent 


75 - 100 ms plus 32.9 = 
100 - 150 a ™ Oe ‘s 
200 - 700 i * 8.8 - 


The median of these differences is about 9.7 percent. 


Unfortunately for this test, there are no definitely noncompetitive 
route segments with traffic densities above 700 passengers per day. Be- 
tween the highly competitive and “‘other’’ segments the median load 
factors are the same. But since the median density of the highly com- 
petitive segments is almost 1150 compared to 880 for the “other” seg- 
ments, it would seem to be true that the highly competitive segments 
tend to have lower load factors for comparable densities. 

On the basis of the above analysis, it is probable that the presence 
of competition in the domestic trunk airline system costs something 
over 9 percent in load factors due solely to competitive overscheduling. 


Translation of Load Factors Into Cost 

The total effect of competitive overscheduling is about a 9 percent 
loss in load factor and the effect of splitting route densities is another 
9 percent loss in load factor. The total is 18 percent. 

This does not mean 18 percentage points loss in load factor, but 
a loss of 18 percent of the load factor percentage. In other words, if 
the experienced load factor of the airline network were 50 percent, a 
system which was comparable in every way except for being wholly non- 
competitive would have a load factor of 59.0 percent; if the competitive 





quency, such as two round trips per day. Capacity on these routes therefore has 
little relationship to traffic volume, as long as such volume remains low. Load 
factors on these route segments consequently show little if any correlation with 
volume of traffic carried. 
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system had a 60-percent load factor, a comparable noncompetitive sys- 
tem would have a load factor of 70.8 percent. 

Suppose now that there were two hypothetical airline systems, each 
with identical traffic and other characteristics, but one with the com- 
petition of the existing domestic trunk airlines and the other with no 
competition. The competitive one would have a particular load factor; 
the noncompetitive one would have a load factor 18 percent higher. 
Since both would have the same traffic, and since the load factor is 
equal to the traffic divided by the available capacity, the capacity of 
the noncompetitive system would be lower by the reciprocal of 1.18, 
or 15.3 percent. All expenses that vary with capacity would be less by 
15.3 percent; all expenses that vary with traffic volume would be the 
same. 

Segregation of these two types of expense is difficult when using 
the standard accounts of the air carriers. However, in the “Big Four” 
investigation, the CAB staff made a useful functional distribution. 
For the three years 1947-1949, the total costs of the ‘Big Four’ carriers 
were as follows:*¢ 


Thousands 
Item of dollars 
ROREPAL ING SOOSUR aes sks SG cs Slonsis sears 468,248 
GTOGUNG OPERATIONS: <..0:55 6 cssc ssn ses 78,603 
Ene FCA a ee ioe roe es ee ON RE 58,925 
PARRERDCE <SOPVICE 5o:e.s o:6:5.6.0hecsverieieieinis 57,614 
IEE RRR OIE CB renee ero tenure Arevereentans 118,898 
“EOS TCIET URIs Emer ete Greener am cee 80,250 
Amortization, expansion and 
NTE OTATION CORES: <<< 5 ea /10'oc0.020000-80' 2,990 
LS 71 Ue der er Un Suet ACA aseen prR 865,528 


The first two items vary directly with capacity provided. The next 
three vary with traffic handled. Of the total of these five items, the 
capacity variables account for 69.9 percent of the total, and the traffic 
variables account for 30.1 percent. Since the general expenses of the 
last two items are usually allocated in proportion to the other groups, 
the total expenses of these four airlines can therefore be divided about 
70 - 30 between capacity and traffic costs. Smaller airlines usually show 
some differences from Big Four experience, but the average industry 
distribution is probably reflected very closely in this computation. 

Now, return to the hypothetical noncompetitive airline system. The 
70 percent of costs that vary with capacity would be reduced 15.3 
percent below the existing competitive system. The 30 percent of costs 
that vary with traffic would not be reduced at all. The total cost of 
the noncompetitive system would therefore be 10.7 percent below that 





86 Direct Exhibits of Public Counsel, Big Four Mail Rate and Efficiency 
Investigation (Dockets Nos. 2849 and 3663), Washington, October 13, 1950. Ex- 
hibits PC 350, pp. 4 and 5, PC 351, pp. 4 and 5, and PC 352, pp. 4 and 5, “Financial 
Results, before Cost and Fare Level and Volume Adjustments, Allocated Among 
Types of Services,” Calendar Years 1949, 1948, and 1947. 
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of the existing competitive system. For the domestic trunk airlines in 
1953, with a total operating expense of about $783,000,000,37 the cost 
of competition due solely to load factor losses is therefore estimated at 
almost $84,000,000. 


Of course, the percentage would vary somewhat from year to year, 
depending among other things upon the relative size of the experienced 
load factors. At low load factors, the improvement possible through 
the elimination of competition is fairly high; at high load factors, the 
possible range between existing load factors and the highest attainable 
is narrowed. This 10.7 percent figure should therefore vary somewhat 
in its application to any particular year. ~ 


WHAT ADVANTAGES ARE CLAIMED FOR AIRLINE COMPETITION? 


Does Competition Increase Traffic? 


One of the major advantages claimed for airline competition is that 
it increases airline traffic. The industry and the CAB have generally 
believed this claim. Applicants have presented evidence of it in num- 
erous cases before the CAB. A former chairman of the CAB, testifying 
before a Senate committee, summed it up clearly: 


I have listened to argument again and again . . . where there 

is competition the traffic potential has been developed, where there 

is no competition the drive to develop the traffic potential is missing. 

That is pretty impressive evidence that has accumulated over the 

years.?8 

The CAB also summed it up statistically for the President’s Air 
Policy Commission: on segments where competition was not increased, 
the average growth in passengers was 3.37 times from September 1940 
to September 1946; on segments where competition was first established 
or increased, the growth was 4.38 times, or about 30 percent higher.®® 


Unfortunately, these conclusions are wrong. In the route cases, the 
applicants for the new competitive routes presented selected illustra- 
tions or compilations aimed at proving their contentions. A wide range 
of growth rates has been experienced in both competitive and non- 
competitive routes, due to causes largely unrelated to competition, and 
a selective sampling can be used to support almost any desired position. 


In the statistical conclusion, the CAB made the honest but unfor- 
tunate error of disregarding at least two important facts. One fact was 
that the figures lumped together the true “monopoly” routes — where 
a single carrier retained exclusive rights to a route — with competitive 
routes where the competition was not increased. The other fact is that 





87 Estimate made by L. C. Sorrell, economic director of the Air Transport 
Association. AVIATION WEEK, December 28, 1953, p. 54. 

38 Statement of James M. Landis, U. S. Congress, Senate, Committee on Inter- 
state and Foreign Commerce, Air-Line Industry Investigation, pp. 306-307. 

39 Statement of Civil Aeronautics Board before the President’s Air Policy 
Commission, October 27, 1947, p. 33. 
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September 1946 was selected for a comparison; 1946 was a year of post- 
war demand far outstripping postwar supply in air travel; competitive 
routes add more capacity than noncompetitive routes; competitive 
routes were therefore higher simply because there was more space on 
them to accommodate the huge traffic bulge of that period. 


The CAB has published a series of origination-destination Airline 
Traffic Surveys showing, for March and September of each peacetime 
year, a complete count of all tickets sold and the routings taken be- 
tween all airline points. The earliest of these complete surveys is for 
September 1940, relatively close to the basic ‘‘grandfather’’ route struc- 
ture. The latest useful one for this test is September 1948, comparable 
seasonally to the 1940 survey, but before the introduction of low sky- 
coach fares increased particular traffic movements so greatly as to con- 
ceal the effects of competition. 


The heavy traffic combinations are the ones for which competitive 
route authorizations are primarily designed. The smaller station com- 
binations generally receive competitive service only incidentally. A 
valid statistical test can therefore be based on the highest-ranking sta- 
tion combinations. 


The station combinations chosen were the one hundred ranking 
highest in either passengers or passenger-miles in the continental U. S. 
in September 1948, with one-carrier service in 1940. These 119 top- 
ranking pairs of stations accounted for slightly over 44 percent of total 
continental U. S. passenger travel in September 1948. 


A competitive service was defined as one where any carrier received 
ten percent or more of the traffic of the dominant carrier. City com- 
binations were grouped by length of haul, since detailed analysis shows 
a marked effect of this factor on rate of traffic growth. They were also 
grouped by number of carriers serving them during the two survey 
months. 


The statistical results can only be considered as approximate. They 
neglect all variables other than distance and competition, many of 
which have a marked effect on traffic growth. However, they produce 
a reasonable degree of accuracy. 


A summary of the results, showing the times increase in number of 
passengers between September 1940 and September 1948, and using 
the arithmetic averages of all city combinations, is as follows: 


Distance intervals in miles Number 


0- 500- 1000 of 
499 999 &over Total cases 





No increase in competition: 


RMORNTMOR 5.50-ic. 50 eseveiers ave oie e008 4.05 5.35 6.57 4.41 41 
DS TAROID © 66 16:56 15 o'dro cceseers evel 2.34 4,23 4.38 2.46 13 
ENROES 5 aicio ajeerryowereansie a 3.17 5.10 3.63 6 
EMOTE is 56 sis; sian neiaiere oie — —- 9.66 9.66 ui 





MODAN cecsusisiansistarsisse escorts 3.26 3.72 5.77 3.59 61 
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Increase in competition: 





From 2 to 3 carriers....... 3.02 3.80 5.22 3.77 4 
From 1 to 2 carriers....... 3.45 4.23 7.54 3.96 46 
From 1 to 8 carriers....... 3.86 5.15 5.09 3.89 ‘e 
From 1 to 4 carriers....... ~- 4.12 — 4.12 1 

PRO Soe c- ts utd hare els 3.64 4.21 6.76 3.93 58 


At first glance this table would seem to prove the CAB’s conclusions 
correct; the increased-competition group had higher growth rates in 
all distance intervals. But on more detailed examination it becomes 
obvious that the true “monopoly” routes showed the greatest increase 
of all. In total, this group grew 10 percent more than the best of the 
competition-added group. It ranked highest under 500 miles and high- 
est between 500 and 1000 miles. It ranked second at distances over 
1000 miles, but the average distance for this group was only 1415 miles 
compared to the average of 1729 for the highest-ranking group. 


As far as concerns differences between groups where no competition 
was added, there may be room for some argument as to the reason. On 
the one hand it may be, as the pro-competition viewpoint would have 
it, that in the early period there were already two or three competitors 
who had developed traffic to a greater extent than had the single-carrier 
route; it was therefore more difficult to achieve a greater percentage 
increase. Or it might be true, as the anti-competition viewpoint would 
have it, that over a long period of time a single carrier can develop 
traffic more fully; he can spread his schedules in proportion to the 
demand at all hours, rather than bunch them competitively only at the 
most popular hours and thereby neglect the less profitable but still 
lucrative secondary hours. 

But this latter argument is valid only for the case of a single carrier 
remaining in sole possession of a route, and not for the case where 
there is an increase from an initial multiple-carrier to an increased 
multiple-carrier operation. This is also shown by the traffic increase 
of the continuing one-carrier service as compared to the continuing 
two-carrier and three-carrier services. 

It is also to be expected that the very method of granting com- 
petitive routes would give the competition-added group a more rapid 
expansion. The CAB undoubtedly granted more competition where 
it thought more traffic would develop, and denied it where it thought 
the traffic potentials were less favorable. If the CAB’s judgment was at 
all better than mere chance, the competition-added groups should 
have done better than the continued single-carrier group. The fact 
that this did not result makes more convincing the conclusion that 
competitive routes develop no more traffic than do noncompetitive 
routes. 

Whitehead*® has made a detailed study, also for the months of 





40 Herbert H. Whitehead, “Effects of Competition and Changes in Route 
Structure on Growth of Domestic Air Travel,” THE JOURNAL OF AIR LAW AND 
COMMERCE, 18:78-90, Winter, 1951. 
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September 1940 and September 1948, of all traffic to and from the ten 
largest traffic centers of the country. His sample accounted for over 35 
percent of the nation’s domestic passenger traffic. He made a statistical 
analysis of the effect of competition and other factors affecting the rate 
of growth for specific city combinations: initially low traffic volume, 
early stage of route development, mileage reductions and correspond- 
ing fare cuts in new routings, length of travel, improvements in air- 
port convenience, the addition of new stations diverting travel from 
older nearby stations, the domestic portions of international traffic, 
and new gateways for international traffic. One of his major conclu- 
sions was “Claims for greatly stimulated air travel resulting from 
competition have not been borne out.’’#! 

Gill and Bates* also made a brief study of this claim. They analyzed 
the 106 top-ranking city combinations, for the months of September 
1940 and September 1947, by distance intervals. Their statistics show 
that, on an arithmetic average basis, the combinations where compe- 
tition was added showed passenger increases of 315 percent compared 
to 278 percent for the same-competition combinations. On a median 
basis, the latter group showed a 366-percent increase compared to only 
337 percent for the former. Their conclusions were that the addition 
of competition had little to do with traffic growth. 

These figures are not absolutely conclusive. Any such statistical 
compilation leaves many variations unexplained because it does not 
take into account all variables. But the statistics do seem to indicate 
that the claim that airline competition generates additional traffic is 
of extremely dubious validity. 


Does Competition Decrease Fares? 


Everyone agrees that the long-term trend of air fares should be 
downward. The public interest is best served by the lowest possible 
fares, producing the greatest volume of air transportation, and yet 
allowing the carriers a reasonable rate of return. One of the virtues 
claimed for competition is that it decreases fares. 

Even though prices are usually identical via each competitive air- 
line between the same points, it has often been said that competition 
has been a major influence in reducing the general fare level, that it 
assures potential economies being passed on to the public in the form 
of lower fares rather than being kept as higher profits, and that even 
with equal fares there is competition in service. 

* Gill and Bates said that ‘airline competition has been and con- 
tinues to be a major influence in preserving a low level of air fares 
in the domestic United States,” although they pointed out that this is 
true only of the first competitor added and not of the second and third 
and fourth competitors.** They gave as an illustration of the opposite 
effect Eastern’s ability to charge higher fares than the other three of 





41 Jbid., p. 88. 
42 Gill and Bates, op. cit., p. 33. 
43 Ibid., p. 475. 
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the Big Four carriers because of its relative lack of effective compe- 
tition.** 

Competitive reduction in fares was, of course, one of the major 
reasons for the Civil Aeronautics Act. In 1937, the Interstate Com- 
merce Commission said that there had recently been a sharp reduction 
in passenger fares by at least five scheduled airlines in a competitive 
race for traffic, and that this situation might endanger the stability 
of the industry unless government regulation was adopted.* 

Drastic competitive reductions in air passenger fares were also 
made after the fall of 1929. Fares were cut to approximately Pullman 
levels by airlines directly competitive with railroad passenger services; 
airlines not directly competing with the rails also cut their rates in 
many Cases, but not to as great an extent.*® 

Since then, airlines have used a variety of special fares competi- 
tively: the Universal Air Travel Card plan, round-trip discounts, the 
family fare plan, seasonal fares, coach fares, and other promotional 
devices. The airlines were seeking to expand their market. They knew, 

_of course, that the other airlines would meet their fare cuts as usual. 
The expansion of their market came, not at the expense of other air- 
lines, but at the expense of railroad and other surface travel. Competi- 
tion with other transportation was the major justification for airline 
fare reductions, rather than competition with the parallel routes of 
other airlines. 

There is a close relationship between price and cost in all indus- 
tries — price equals cost plus profit. In the airlines, there is the addi- 
tional element of subsidy — price equals cost plus profit less subsidy. 
In any public utility, the regulatory agency in the long run sets the 
upper limit to the profit margin, usually as a rate of return on invest- 
ment. Therefore, in air transportation, the government determines 
two of the factors, profit and subsidy. As a rule, then, the carriers do 
not control their general fare levels. The CAB does. For airlines, price 
equals cost plus two elements fixed by the CAB. 

Aside from CAB policy, then, what sets the airline fare level is 
their cost level. Airline competition is not a cheap commodity. It is 
estimated that the cost due solely to lower revenue passenger load fac- 
tors is about 10.7 percent of total airline expenses. In 1953 this amount 
was almost $84,000,000. In the eleven years from 1938 through 1952, 
excluding the years 1942-1945 during the war when load factors were 
at a maximum regardless of competition, this extra cost of competition 
came to almost $372,000,000.47 This may be compared with total air 
mail payments to the carriers by the government during the entire 15 
years (including the four war years) of $447,000,000, which included 
44 Tbid., p. 537. 

45 Letter from Interstate Commerce Commission to Hon. Clarence F. Lea, 


Chairman, Committee on Interstate and Foreign Commerce, March 29, 1937. 
U. S. Congress, House, Committee on Interstate and Foreign Commerce, Aviation, 
p. 18. 
46G. Lloyd Wilson, Air Transportation and Regulation (Chicago: The 
Traffic Service Corporation, 1940), p. 25. 

47U. S. Civil Aeronautics Board, Recurrent Report of Financial Data. 
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not only the subsidy element but the service element for the cost of 
carrying the mail. 

The effect of competition on the fare level, therefore, cannot be 
measured solely by the immediate effects of fare reductions on _par- 
ticular routes. Through its effect on costs, it has a far greater influence 
in keeping fares up, not in reducing them. 

The judging of fare levels and profit margins and subsidy payments 
is not, of course, a very scientific process. All are considered together, 
largely without even analyzing their interrelationship, and the whole 
financial result of the regulatory and managerial process comes out 
as a single ‘‘package.’’ Many factors vary to make estimates of future 
trends inaccurate, and individual CAB members and individual air- 
line executives differ widely in their judgments of what these various 
levels should be. 

In a number of particular instances, competition has a tendency to 
press for lower fares. In the downward direction, if one carrier intro- 
duces reduced-fare programs such as family fare or coach fares, his 
major competitors are forced to follow quickly or lose practically all 
of their traffic. And acting as a brake in the upward direction, if one 
carrier wants to raise his fares and his competitors will not do so, he 
must leave his fares at the lower level or lose most of his business. In 
individual cases, then, competition helps reduce fares when there is 
unilateral action downward, and helps keep them down where there is 
a unilateral decision to raise them. 

But suppose that competition had never been created in the airline 
network, and suppose that the costs of competition had never been 
incurred. Suppose further, in order to keep other variables out of 
this line of reasoning, that the CAB had not tried to apply the savings 
to other objectives such as reducing the subsidy cost to the taxpayers 
or extending uneconomic services to a greater number of lean routes 
and small cities. And suppose, if the airlines had not done so on their 
own initiative, that the CAB had exercised its power under the Civil 
Aeronautics Act to reduce fares in line with the resultant lower costs. 
Would not the air fares of this hypothetical airline system have been 
lower. based as they would be upon a whole cost level that was lower, 
than those of the actual system of route competition with its pressures 
for lower fares aided by individual situations but resting upon a higher 
floor of costs? 


Does Competition Increase Quality of Service?* 


Another advantage generally claimed for airline competition is 
that it is a powerful force to improve the quality of service. This 
improvement is of particular value in public utilities where the regu- 
latory process is said to be typically unsuited to encouraging positive 





Bates, op. cit. The 200-page sections (pp. 195-394) dealing with it are un- 
approached in thoroughness by any other source, and they have therefore been 
liberally used in preparing this section. 
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advances. Competition in quality has been likened to competition in 
rates: instead of the public getting the same service at a lower price, 
they get more service at the same price. 

Before going into the details of this claim, it should be recognized 
that better service is not a free gift. Rarely in this world does anyone 
get something for nothing, and air transportation is no exception. 
Better service requires additional costs. 

Gill and Bates listed seven major measures of schedule quality: 
frequency, equipment type, arrival and departure times, elapsed time, 
number of stops, turnaround versus beyond-terminal service, and con- 
necting versus one-plane service to terminal.*® They are the basic 
product offered to the public. 

Gill and Bates defined, as significant improvement in schedule 
quality, an improvement in at least one (and usually in more than 
one) of the seven measures. They then found that, of the 87 city pairs 
served competitively in the postwar period, only 33 showed significant 
improvement.” In many cases of non-improvement, the cause was 
route franchise restrictions which reduced the effect of competition." 
In addition, they found that of the twenty markets where competition 
was by three or more competitors, significant improvement due to the 
third or fourth competitor was produced in only one instance.*? 


They found that one of the major determinants of schedule quality 
is flight equipment, since it determines elapsed time, capacity for 
passenger comfort, and the possibility of nonstop flights.** As will 
be shown next, airline competition has little influence in developing 
new aircraft types, although once a new type has been developed com- 
petition hastens its spread to other carriers. 

The only measure of schedule quality that Gill and Bates found 
was significantly improved in practically all cases was the volume of 
available capacity at peak periods.** But this product of competition 
was largely unused, and this excess capacity is expensive. 

It is unfortunate that there has not been a thorough analysis of 
improvement in schedule quality between noncompetitive city com- 
binations, comparable to that made by Gill and Bates between competi- 
tive city pairs. Such an analysis would provide a needed “control” 
eroup or yardstick. Gill and Bates found significant improvement in 
33 of their 87 competitive city combinations, or 38 percent. There 
were probably also significant improvements in schedule quality be- 
tween noncompetitive city combinations. It would be very interesting 
to compare those results against the 38-percent improvement figure. 


Aside from schedule quality, there are a number of other improve- 
ments in overall quality of service. They include such ground services 


49 Ibid., p. 95. 
50 Tbid., p. 95. 
51 [bid., p. 117. 
52 Tbid., p. 110. 
53 Jhid., p. 59. 
54 [bid., p. 628. 
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as reservations, ticketing, and handling of passengers and baggage at 
terminals; they also include in-flight services such as meals, lounges, 
compartments and sleeping accommodations, cabin attendants, lighting, 
ventilation, etc. 


Parallel competition has undoubtedly contributed to the develop- 
ment or more rapid introduction of such services, even though air 
transportation would also have developed some of them as a competi- 
tive device against ground transportation. The degree to which they 
would have occurred without parallel airline competition is not known. 


In any event, the CAB has the power to correct inadequate service. 
Section 404 of the Act states that it shall be the duty of every air carrier 
to provide adequate service, equipment, and facilities. Under Section 
1002 (a) any person may file a complaint with the CAB with respect 
to alleged violation of any provision of the Act, and the CAB must 
investigate the complaint if there appears to be reasonable ground 
for it; Section 1002 (b) empowers the CAB to institute such an inves- 
tigation on its own initiative. It is true that the direct use of these 
powers would be very difficult, since adequacy of service is difficult to 
define in formal CAB hearings, even though the CAB has said in sev- 
eral cases that Section 404 is effective.®> It might also be objected that 
the CAB has never used this power, and that the power would there- 
fore be ineffective. Which of these views is correct is something that 
has not been tested by experience. But it would seem to be wise to try 
to exercise existing powers to correct service inadequacies, and then 
see whether or not they were effective, rather than to disregard entirely 
the existence of the legislative provisions and to try to achieve similar 
results by certifying additional competition at additional cost. 


There have been some improvements in quality of service due to 
competition. There might have been some of them without competi- 
tion. But improvements in service, whether caused by competition or 
any other factor, generally increase costs. If they increase revenues 
more than proportionately, they are profitable; if they increase rev- 
enues less, they are unprofitable. 


If service improvements due to competition have increased rev- 
enues at all, they must have done so by increasing the fare-paying 
traffic. But as previously shown, there was no greater growth of traffic 
in competitive markets than in noncompetitive markets. This must 
be somewhat qualified by the knowledge that improvements developed 
on purely competitive routes normally spread to the noncompetitive 
routes of the same and other carriers. But the simple fact remains that 
competition’s claimed improved quality of service is not discernible 
in the statistical measurement of traffic volume increases. 





554 CAB 215, Continental Lines, Inc. et al., Additional Air Service in 
Texas, decided May 10, 1943, p. 

8 CAB 152, Co oe "4 Western Air, Inc., et al., Cincinnati-New 
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Does Competition Develop Aircraft More Rapidly? 

Another advantage claimed for airline competition, directly de- 
pendent upon the claim of greater incentives, is that it produces rapid 
improvement in aircraft and engines. This claim is generally believed 
to be true. Haven't the U. S. competitive airlines always led the world 
in technical advances? Aren’t most of the world’s airways flown with 
American-built planes? 

And yet something seems recently to have gone awry with U. S. 
leadership. “We are losing the world leadership in transport types of 
aircraft,’ said the head of the CAA.°® This country is at least several 
years behind the British in developing jet transport aircraft. 

Why was there this great change in the effectiveness of competitive 
airlines to produce rapid improvement in aircraft and engines? Or is 
it really true that competition did not have as much to do with it, 
even in the past, as was claimed? 

Before the war, all airlines were on a subsidy basis. They normally 
suffered operating deficits in their commercial operations, which were 
largely made up by government mail payments. It was to the advan- 
tage of each airline to try out new planes. If the experiment was suc- 
cessful, the airline had made a forward stride toward economic self- 
sufficiency. If it was unsuccessful, the government stood the loss. This 
remained true after the war to the extent that mail payment rates still 
contained a subsidy element. 

Technical difficulties in two new postwar types of planes — the 
four-engined DC-6 and Constellation — grounded them for a time. 
In setting the mail rates of the carriers, the CAB took into account 
amortization charges for the losses caused by these groundings in the 
amount of $9,262,000, and the costs of $3,635,000 for integrating these 
planes into the operations of three companies.** Another carrier on a 
subsidy rate had the misfortune to be the only purchaser of one type 
of postwar twin-engined plane; of the twenty aircraft bought, five 
crashed within a few years and the fleet was sold; the integration and 
grounding costs were $1,876,000, and the integration costs of still an- 
other four-engined postwar plane for the same carrier were $1,497,000, 
all of which were taken into account in the government’s mail pay- 
ments.°8 

Even aside from the subsidy factor, it is doubtful that airline 
competition was the major determinant in developing the newer four- 
engined planes. It is true that most pre-war types were first developed 
by the manufacturers with the orders of single airlines; these included 
the twin-engined Boeing 247-D, Douglas DC-2 and DC-3, and the four- 








56 Statement of Delos W. Rentzel, Administrator of the Civil Aeronautics 
Administration. U. S. Congress, House, Committee on Interstate and Foreign 
Commerce, Development of Improved-Type Aircraft (Hearings, 81st Congress, 
2nd Session. Washington: U. S. Government Printing Office, 1950), p. 9. 

57 CAB Order E-5560, Big Four Rate Case, Revised Statement of Tentative 
Findings and Conclusions, decided July 31, 1951, p. 6 and Appendix No. 10. 

58 CAB Order E-5839, Northwest Airlines, Inc., Domestic Operations (Mail 
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engined Boeing Stratoliner. For several years before the war, however, 
all major lines and many of the smaller ones were rapidly standardizing 
on the DC-3. 


When it came to the four-engined planes and their mounting costs, 
however, the airlines began to pool their efforts. The Boeing Strato- 
liner was backed by only a single carrier, but it turned out to be very 
costly for its capacity, and very few were ever manufactured. On the 
Constellation, two noncompetitive carriers collaborated. Five airlines 
helped finance the prototype of the DC-4 three of whom were the three 
large transcontinental competitors. 


Military orders have also been an important factor in developing 
new flight equipment. Military aviation was a prime influence in pro- 
ducing better engines, and also in some of the most advanced types of 
planes which were reworked from military transport models to civil 
use.* 


Of course, airlines continually try to improve their operations, and 
the key to improvement is the type of aircraft flown by the company. 
Different managements make different estimates of the efficiency and 
desirability of new airplane types. Some of the variation in judgment 
is because of the differences in route characteristics among the carriers, 
and some is due simply to differences in the personal judgments of 
the managers making the decisions. 


Competition, of course, is a major element in the decisions on new 
equipment. Each of the competitors on a route jealously watches the 
aircraft programs of the others, and each knows that in the long run 
he must match the others in the speed and comfort of service or lose 
out in the market. But for the larger carriers this is a complex choice, 
since they compete with different carriers over different routes; each 
route has somewhat different characteristics; the ultimate choice must 
be a compromise between competitive considerations, the economical 
operation of most of the routes, and the necessity for standardizing 
upon very few types of aircraft to keep costs down. 


The choices are limited. In the field of long-range and high-capacity 
postwar four-engined planes, there are only three manufacturers — 
Douglas with the DC-6, DC-6B, and DC-7; Lockheed with its series of 
Constellations, the 049, 649, 749, and 1049; and Boeing with its Strato- 
cruiser. In the twin-engine postwar planes, there are only two manu- 





59 Testimony of CAB Chairman James M. Landis. U. S. Congress, House, 
Committee on Interstate and Foreign Commerce, Overseas Air Transportation: 
by Steamship Operators, by a Consolidated Air Carrier (Hearings, 80th Congress, 
1st Session. Washington: U. S. Government Printing Office, 1947), p. 1229. 

60 The five airlines were American, United, TWA, Eastern, and Pan Ameri- 
can. AMERICAN AVIATION DAILY, Souvenir Issue, June 1, 1952, quoting from the 
issues of June 1 and June 15, 1987. 

61 Testimony of W. A. Patterson, President, United Air Lines. U. S. Con- 
gress, Senate, Subcommittee on Aviation, Committee on Commerce, To Create 
the All-American Flag Line, Inc. (Hearings, 79th Congress, 1st Session. Wash- 
ington: U. S. Government Printing Office, 1945), p. 75. 

Testimony of Robert A. Lovett, Assistant Secretary of War for Air, War 
Department. Jbid., p. 261. 
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facturers — Convair with its model 240 and 340; Martin with its model 
202 and 404. 

It is true that parallel airline competition has increased the speed 
with which new aircraft were purchased and placed in service after they 
were developed. When one carrier has a new fleet, his competitors are 
forced to re-equip regardless of their previous plans and current de- 
sires and regardless of the losses they may take in excessive depreciation 
on the aircraft to be replaced. However, competition with surface 
transportation would also have produced considerable advances, as 
would the desire for more economical planes. Just how much is not 
known, since the major carriers who purchase the great bulk of new 
planes have always been highly competitive in the transcontinental 
markets. 

It is interesting to note that in the international field, which of 
course differs in some important respects from the domestic systems, 
there was very great experimentation in types of aircraft by the com- 
pany which for the entire prewar period was a monopoly for U. S. 
operations — Pan American. This carrier always had in its inventory 
by far the greatest variety of makes and models, both landplanes and 
seaplanes, and in twin-engined and four-engined configurations. Al- 
though part of this is advisable because of its far-flung operations 
throughout the world and under widely different physical and traffic 
conditions, it is still true that even now it is the only carrier operating 
all three manufacturers’ postwar four-engined aircraft, as well as hav- 
ing foreign jet planes on order. Only one other carrier operates as 
many as two of these manufacturers’ aircraft; the others fly only one. 


When the influence of competition is weighed against other factors — 
government mail pay subsidy, the stimulation of military orders, the 
cooperative developmental efforts of competing airlines — competition 
seems to be less important in developing new aircraft, although it does 
hasten their rate of introduction. 

Turning from the past to the present and the future, it seems evi- 
dent that airline competition will not be of great influence in pro- 
ducing new planes. The cost of a single new type of transport plane has 
been estimated in the tens of millions of dollars.® The airlines under- 
take a heavy financial burden in the first few years of breaking in a 
new type of plane — training flight crews and operations personnel, 
familiarizing the maintenance crews with the planes, eliminating 
unforeseen ‘“‘bugs,” and taking the penalties of excessive delays and 
out-of-service time. 

It is now generally agreed that the development of new aircraft 
types is probably beyond the financial ability of the air carriers. The 
argument that parallel competition between airlines is an extremely 





62 “Upward of 30 or 35 million dollars per type,’”’ according to a statement of 
Lawrence B. Richardson, President, Fairchild Engine and Airplane Corp. Develop- 
ment of Civilian Aircraft Adaptable to Auxiliary Military Service, p. 61. 
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important factor in the technological development of new planes and 
engines, of dubious validity in the past, is even more doubtful now. 


Does Competition Provide Yardsticks? 


Another advantage claimed for airline competition is that it pro- 
vides cost and service experience by which to measure the relative 
efficiency of one airline against another. This fact has been stressed 
as of great importance among public utilities, and particularly so when 
the government pays large amounts of subsidy. 

This view has been generally maintained by the CAB in dealing 
with certificated air carriers in domestic new route cases. It has been 
strongly supported in U. S. international aviation by the CAB and 
other government agencies. 

In practice, however, it is quite difficult to use competitors’ experi- 
ence as yardsticks of managerial efficiency. Conditions are never 
identical, and frequently are very dissimilar. The competitive routes 
of any carrier are usually paralleled by different competitors on various 
routes, and each carrier's system is a different mixture of competitive 
and noncompetitive traffic combinations. Evaluation of the competitive 
routes separately from the noncompetitive routes has never been done, 
and is probably an almost impossible statistical and accounting job. 

Cost comparisons are normally made by the CAB in testing the 
reasonableness of carrier costs. The CAB has said that extensive staff 
study over the years shows that the unit costs of the carriers are related 
to the primary operating factors of length of traffic haul and average 
distance between stops, density of traffic, and volume of operations. 
Degree of competition is not one of the factors which they have yet 
found to be of great importance in making cost comparisons. 

As a matter of fact, their use of “yardsticks’” requires only the 
existence of separate carriers, not the existence of competitive carriers. 
What they require are carriers of comparable operating characteristics, 
not of comparable competition. This objective. would be just as well 
served by regional monopolies that were completely noncompetitive; 
it would be even better served, since the varying degrees of competition 
would not add an additional complication to the attempted compari- 
sons. 

An important distinction should also be made between competition 
and diversification. A multiplicity of enterprises has some social advan- 
tages: it provides a field for individual experimentation in business 
and management methods, and an opportunity for more people to move 
up into the ranks of management. But here again, a number of regional 
monopolies would serve just as well as the same number of competitors. 


(TO BE CONTINUED) 





63 U. S. Civil Aeronautics Board, “Board Establishes Administrative Sepa- 
ration of Service Mail Payments from Subsidy Mail Payments for All U. S. 
Domestic Air Carriers,” press release, October 1, 1951, p. 3. 




















FUTURE LOCAL AIRLINE SERVICE 
DEPENDS ON STATE SUPPORT" 


By JosepH P. ADAMS 


Member, Civil Aeronautics Board; Member, National Advisory 
Committee for Aeronautics; Graduate University of Washington, 
A.B., LL.B.; Member, State of Washington and District of Columbia 
Bar; Director of Aeronautics, State of Washington, 1946-1949; 
Naval Aviator, 1929 to date, Colonel, U. S. Marine Corps Reserve. 


ODAY’S State aviation directors, commission members and com- 

munity representatives are, to my mind, the most important indi- 
viduals in the United States to the continuation and growth of local 
airline service. Despite the best efforts of the local air carrier manage- 
ments themselves to improve operating efficiency and attain satisfac- 
tory earnings levels, together with sincere encouragement and 
cooperation from the Civil Aeronautics Board resulting in substantial 
financial support to these carriers from the Federal Government, the 
actual operating results for the local carrier industry have not im- 
proved appreciably (and in many cases have actually deteriorated) 
since 1951. Based upon my three years’ service as a State Director of 
Aeronautics, followed by three years’ experience as a Member of the 
Civil Aeronautics Board, I believe that to a very substantial degree 
the future of local airline service in this country is dependent upon the 
support of the states and communities which benefit from local air 
service. 

Since the Civil Aeronautics Board clearly has the primary re- 
sponsibility for the promotion and development of air transportation 
in the overall public interest, my statement charging the states and 
communities with responsibility in this matter may seem puzzling. It 
should be understood at the outset, however, that neither the Board 
as a whole, nor I as one Member, intend in any way to deny our own 
very clear-cut responsibility for the original local service airline ex- 
periment, nor for its continued development. I propose here, however, 
to describe how that experiment came about and to review what the 
Federal Government has already done in developing and promoting 
local airline service. Two things, I hope, will be clearly understood. 
First, the Board honestly believes that, overall, its efforts in developing 
local airline service have been well rewarded and have been of great 
benefit to the public interest. The second point, however, which is the 
principal purpose of this article, is to stress how necessary it is from 
this point forward for all state aviation officials and other aviation 
minded civic representatives to familiarize themselves with the local 
airline service program, particularly as it affects their own state and 





*Based on an address, with additional supporting data, delivered at the 
Annual Meeting of the National Association of State Aviation Officials, at Edge- 
water Park, Miss., November 6, 1953. 
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area; and then to take very definite action by participating in passenger 
generating programs to guarantee the continuance of that local airline 
service. 


THE RECORD OF DEVELOPMENT OF LOCAL SERVICE By THE 
FEDERAL GOVERNMENT Is OUTSTANDING 


The first local airline for passenger service began operations in 
August of 1945, a date coinciding with the month and year of the end 
of World War II. In August of that year Essair, the predecessor com- 
pany of Pioneer Air Lines, inaugurated service in the State of Texas. 
In the Fall of 1946 four more carriers began operations in the north- 
west area of the United States and on the West Coast. Three more 
local air services began to operate during 1947 and an additional three 
in the next year, 1948. In 1949 seven more carriers inaugurated serv- 
ice, and the last local service carrier to begin operating did so in 
September 1950. 

Since the cycle of certifications was completed in 1950, the Civil 
Aeronautics Board has not rested. Twelve renewal cases involving local 
service carriers have been processed. Involved in these renewals has 
been the additional award of service to 152 cities and the deletion of 
service to 111 for a net gain of 41 cities. In addition to the new cities 
served, and as part and parcel of route improvements, 6,788 new route 
miles have been certificated to the presently operating carriers over 
and above those originally granted. With reference to this renewal 
program, the Civil Aeronautics Board is indebted to the State Direc- 
tors and State Commissions that have intervened on behalf of the 
public. Their participation in every instance has been most helpful. 

In addition to the tremendous amount of staff and Board time that 
has been devoted to review of route improvements for the local service 
carrier program, the Board has also expended considerable effort in 
mail rate proceedings for these carriers. Board-approved mail payments 
for our local service airlines have increased rapidly, from $1,169,009 
for the fiscal year 1946 to just over $23,000,000 for fiscal 1953. The 
nine-year total of approved mail payments for this segment of the air- 
line industry will exceed $130,000.000 by June 30,1954.1 Today. four- 





1 TOTAL MAIL PAYMENTS — LOCAL SERVICE AIR CARRIERS 
Year Ended June 30: 


1946 $ 1,169,341* 1951 18,208,000** 
1947 3,808,887* 1952 20,077,000** 
1948 10,024,870* 1953 23,088,000** 
1949 13,037,679* 1954 25,277,000** 
1950 15,276,260* —_ 


Total Mail Payments $129,967,037 


NOTE: The fiscal year 1946 was the first year of air passenger service by a 
local carrier. The total figure shown in this table is slightly understated, I be- 
lieve, because mail payments for the fiscal year 1954 will, in all probability, 
exceed $25,277,000. (See later reference, footnote 2, referring to the large num- 
ber of petitions from the carriers for increased mail pay during that year.) 

SOURCE: * Annual Report, Civil Aeronautics Board, 1950, Appendix II. 

** Subsidy Separation Report, Civil Aeronautics Board, September 1953 
Revision, page 1 
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teen local service air carriers are serving 415 cities in 42 states, flying 
approximately 4,000,000 miles per month, and carrying approximately 
2,000,000 air passengers per year. 


RECENT ECONOMIC TRENDS OF LOCAL SERVICE 
OPERATIONS ARE Nor SATISFACTORY 


Now, returning to the title of this article, “Future Local Airline 
Service Depends on State Support,” I believe that it is apparent that 
the Federal Government, through the CAB, has done its utmost to 
foster and develop local air service. While the Board is constantly alert 
to possible improvements of practical benefit, I am at a loss to imagine 
the form which prompt additional Federal support and development 
might take. In light of the serious recent trends in local air service 
operating results despite the Federal Government’s best efforts to en- 
courage and develop those operations, the time has come for all com- 
munity and state aviation interests to actively support our local service 
airlines. 

I have already mentioned briefly the phenomenal growth in public 
service achieved by these carriers. Their efforts, aided and abetted by 
the Federal Government, were crowned with marked success through 
the year 1951. Overall volume of service rendered increased much 
more rapidly than the increase in Federal subsidy support, so that all 
of us could honestly say in 1951 that they were in fact trending toward 
economic self-sufficiency. 

Since 1951, however, these favorable trends have unfortunately not 
continued. In the recent two-year period the favorable trends have 
either flattened out or actually turned into unfavorable trends. That 
the local service financial picture is very dark is indicated by the fact 
that from our presently operating 14 local carriers, the Board has re- 
ceived, within the last seven months alone, six petitions for increased 
final mail rates, and nine petitions for temporary increases in mail pay.” 

The following charts and their supporting tables (Appendix A) 
trace the trends in operating results of the local air carrier industry. 
In Chart I, it is obvious that through 1951, the local air carriers in- 
creased both the service offered to the public (revenue plane miles) 
and also the traffic volume carried (revenue ton-miles) at a greater 
rate than the rate of increase in dollars of Federal mail pay support 
received by them. The trend line from 1951 through the year ended 
June 30. 1953, however, indicates clearly that the rate of increase in 








2 These petitions for mail rate increases are distributed among the carriers 
as follows: 












Final Rate Petitions 


Trans-Texas Airways 7/1 
Southwest Airlines 7/20 
Mohawk Airlines 8/7 
Piedmont Aviation 10/1 
Pioneer Air Lines 10/12 
West Coast Airlines 10/30 





Temporary Rate Petitions 
North Central Airlines 


Trans-Texas Airways Th 
Lake Central Airlines 8/3 
North Central Airlines 9/28 
Pioneer Air Lines 10/12 
Trans-Texas Airways 10/15 
Central Airlines 10/29 
Mohawk Airlines 11/6 
North Central Airlines 12/31 
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mail pay dollars much more closely followed the trend in both service 
and traffic volumes for these carriers. Similarly, in Chart II the increase 
in non-mail or commercial revenues for the local air carriers was not 
as great after 1951 as it had been in the previous five years; although 
the trend in operating expenses continued to increase at about the same 
rate during the entire period. 

These trends, presented in terms of mail payments related to service 
offered, traffic carried and revenue earned, are shown on Chart II. 


These trends, presented in terms of mail payments related to service 










































































CHART I 
TRENDS IN LOCAL AIR CARRIER 
SERVICE, TRAFFIC AND MAIL PAY VOLUMES 
(1947- JUNE 30, 1953) 
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offered traffic carried and revenue earned, are shown on Chart III. It 
is readily apparent from the chart that although Federal mail payments 
measured in these terms declined appreciably through 1951, they 
leveled off or actually increased thereafter. 

There are, of course, many factors which explain in part the un- 
fortunate developments which have taken place in the local air carrier 
industry since 1951. As has been indicated earlier, the Civil Aeronau- 
tics Board is examining these many factors and investigating with its 
own staff and with the air carriers, themselves, ways and means whereby 


CHART IL 


TRENDS IN LOCAL AIR CARRIER 
EXPENSE, NON-MAIL REVENUE AND MAIL PAY VOLUMES 
(1947 — JUNE 30, 1953) 
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CHART IL 


MAIL PAY OF LOCAL AIR CARRIERS 
RELATED TO TRAFFIC, SERVICE AND TOTAL REVENUES 
(1947- JUNE 30, 1953 ) 


CENTS PERCENT 


















































































160 160 
| 
150 150 
x 
s 
.Y 
% 
6 > 140 
a 
. 
~~. 
130 % 130 
mail Pay per Revenue Ton-Mile (cents) 
. 
120 ‘ 120 
.) 
x 
x 
x 
110 2X 110 
s 
Y 
.) 
. 
100 x 100 
he 
Mi 
= | 
90 SJ | 90 
x 
\s | 
| fas | 
80 \ ) 80 
eS ‘y | 
Mail Poy Rotio to ~ | 
70 s— — Total Revenue \a 70 
i | 7 
a iY 
Sewn, 
60 i: S=--../=== 60 
| Mi 
50 : : 50 
Mail Pay per Revenue Plone Mile (cents) | 
| 
| | | | P 
. co) 
” a 1 1 RS NN" TE 
1947 1948 1949 1950 1951 1952 1953 


CALENDAR YEARS 


operating efficiency can be increased by cutting expenses, increasing 
revenues or a combination of both.’ There is no single more important 
factor bearing on the problem of increasing dependence on Federal 
mail pay support, however, than that of passenger load per plane or 
passenger load factor. The favorable trends already noted in terms of 
service, traffic and revenue through 1951 were characteristic also of the 
trend in revenue passenger load factor, which increased from just under 
30 percent in 1947 to 37.4 percent in 1951, jumping almost six full 





3 Toward this end, for example, a meeting of the heads of all local service air 
carriers and members of the Board and its staff was held on Dec. 18, 1953. 
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percentage points from 1950 to 1951. There was practically no increase 
in load factor, however, in 1952 over 1951 and only a slight change in 
fiscal 1953. 

This passenger load figure must go up in the future if the local 
service operators are to survive. Furthermore, this necessary increase 
in volume is a responsibility in which aviation officials representing 
our states and communities must share. In all seriousness, I believe that 
unless the average load for these local airlines can be increased, and 
appreciably so, without corresponding increases in cost, the local service 
air Carrier experiment will fail. No person truly interested in air trans- 
portation in this country wants that to happen and I am sure the 
2,000,000 passengers carried by these airlines during the last fiscal 
year do not want it to happen. I think I would be doing less than my 
duty, however, if I did not point out these facts, what they mean to 
all of our states and communities, and urge them to plan state local 
service programs directed toward passenger generation. 


ANY INCREASE IN LOCAL SERVICE AIRLINE LOAD FACTOR 
WILL REDUCE PRESENT SuBSIDY NEEDS 


How important is just one more passenger on every flight to a 
local service airline? In the case of Southern Airways, which serves 
eight of our southeastern states, the addition of just one passenger on 
each flight would mean an increase of $200,000 a year in revenue and 
a reduction in its mail subsidy bill of ten percent. In the case of Trans- 
Texas Airways, serving the southern portion of Texas and more re- 
cently, additional points in Louisiana, Arkansas and Tennessee, the 
addition of one more passenger on each flight would increase commer- 
cial revenue by $175,000 annually and reduce the carrier’s subsidy 
bill more than 10 percent. Similarly, in the case of Piedmont Aviation, 
serving Virginia, West Virginia, Ohio, Kentucky, Tennessee and North 
and South Carolina, the addition of just one passenger on each flight 
would increase revenues more than $350,000 a year and reduce the 
carrier's subsidy need 20 percent. 

These examples, in my opinion, are highly significant, as they in- 
dicate that passenger generation of only one or two passengers per 
flight would reverse the present trend of increasing subsidy; and the 
savings to the government, industry-wide would be several million dol- 
lars each year. I pinpoint this goal because I believe it makes a program 
of passenger generation reasonable of accomplishment by state direc- 
tors and other air minded civic officials. I sincerely hope it will have 
real appeal to the states and communities. 


STATE AERONAUTICAL AGENCIES Do HAvE A RESPONSIBILITY 
In Loca SERVICE AIRLINE PASSENGER GENERATION 
A pertinent question at this point is, “Does such a program of 
passenger generation properly come within the concept of the lecisla- 
tion creating State Aeronautics Commissions?” Based on the following 
considerations, my answer is yes. 








410 JOURNAL OF AIR LAW AND COMMERCE 


First, the document ‘Suggested State Aviation Legislation” pub- 
lished by the National Association of State Aviation Officials was a 
model for Uniform Aeronautics Acts later enacted by many states.‘ 
Development of Aeronautics appears as a policy statement in such 
uniform acts as have been enacted into law. In that policy statement 
appears the following: ‘““The Commission shall cooperate with and 
assist the Federal Government, the municipalities of this state, and 
other persons in the development of aeronautics.” I take this to mean 
that where, as in the case of the promotion of local airline service, the 
Federal Government will have spent some $130,000,000 by June 30, 
1954, it is perfectly proper for the State Aeronautics agency to assist 
in developing the program and helping to reduce this cost to the 
Federal Government, particularly where such help will tend to assure 
the successful continuation of the program. 

Further, I attach great significance to the statement of the present 
administration made on appointment of the distinguished members of 
the Commission on Intergovernmental Relations, when President 
Dwight D. Eisenhower said on September 18, 1953: 


“Completion today of the membership of the Commission on 
Inter-governmental Relations marks the commencement of an his- 
toric undertaking: the elimination of frictions, duplications and 
waste from Federal-State relations; the clear definition of lines of 
governmental authority in our nation; the increase in efficiency 
in a multitude of governmental programs vital to the welfare of all 
Americans.” 


Taken together with the words contained in most state legislation 
concerning state areonautics commissions, “It shall cooperate with and 
assist the Federal Government,” I believe the statement of the President 
in announcing appointment of the Members of the new Commission, 
fully supports my faith in the value and wisdom of increased State 
cooperation in the local service airline program, to the end that Federal 
subsidies will be reduced by an increase in efficiency of the Federal- 
State program. 


Topay’s RELATIONS BETWEEN STATE AERONAUTICS AGENCIES AND 
LocaAL SERVICE AIRLINES LEAVE Room For IMPROVEMENT 


Beginning in August 1953, I was fortunate enough to have several 
weeks to devote to a study of the present status of Federal-State rela- 
tionships as they affected local airline service. In that time I corre- 
sponded with or personally interviewed the managements of every 
local service airline, on the subject of passenger generation and the 
present participation of state aeronautical agencies in developing local 
airline service. 

This study, together with discussions with State Directors and my 
own experience in that capacity, leads me to believe that I can present 





4 Published, 1946 by Council of State Governments—Drafted and adopted 
by NASAO in cooperation with CAA, Department of Justice Federal State Rela- 
tions Section, Civil Aviation Legislation Council. 
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an objective, if not altogether pleasing, appraisal of the relationship 
as it exists today. The proper form of presentation of these opinions, 
especially where the basis of the opinion may be ill-founded, or based 
on a misconception of the function of a state aviation agency, is a 
delicate matter, but I will resolve it by first making the following com- 
ment: 


My study disclosed that in nineteen states served by local service 
airlines, there had been no meeting of any kind (as of November 
1953) between the top management of the local service airlines 
and the Director or the staff of the state aeronautical agency. The 
significance of this fact is self-evident. 


The following are typical quotations from letters of local air carrier 
managements which were sent me on a confidential basis: 


1. “In the area served by our airline, the state commissions, 
where in existence, have confined their major work to technical 
assistance regarding airports, flight safety and ground safety. 
With the sole exception of one state, none of the state agencies of 
states served by us has done anything, to our knowledge, which 
would help develop local airline traffic. 

2. “It is our opinion that while the states have efficiently assisted 
in solving airport problems and in developing sound route patterns, 
they have neglected to publicize and explain local airline service. 
They appear to have taken this position so as to avoid criticism 
from the trunk carriers which serve the major cities in the states. 

8. “We have been serving this state for only one year at this 
writing, and during this period, I have not seen evidence of any 
constructive contributions toward passenger generation or general 
acceptance of local airline service by the State Aviation Com- 
mission. 

4, “It seems to me that we are accepted in this state because we 
pay taxes and landing fees and rent space in the terminals, but I 
find that nowhere are we singled out for any special treatment due 
to our local service character. Instead, my belief is that from what 
I have seen and what I have heard, State Aviation Commissions 
believe that their creation is for the purpose of producing more 
revenue for the State in the form of more taxes and fees and more 
regulation on the air carriers. (Although obviously this latter state- 
ment is a misconception of the purpose of a state aeronautical 
agency, it is important as indicating a condition of mind.) 

5. “They are deficient in not doing more promotion work at 
intermediate points. Frankly and confidentially, the state is as 
weak as a split two-by-four in holding up its end of the follow-up 
which would be productive in paying bodies on the airplanes.” 
(“Follow-up” as used here, implies that after the community or the 
State appeared before the Board, asking for the service, nothing 
more was done to make it a successful service.) 





So much for a sampling of verbatim comments from one party to 
the relationship. Please realize that these statements were elicited by 
my probing and that there is no indication that local airline manage- 
ments are attempting to pass on their management responsibility to 
state agencies. In fact, I am pleased to report that my correspondence 
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is replete with appreciative remarks of state agency support to local 
service airlines in fields other than passenger generation. 

I would be less than frank if I did not at this point make a con- 
fession. During the three years of my service as a state director, a local 
service airline began operations in my state. Under my direction, our 
State agency activities were concentrated on the construction of four 
emergency fields in the mountain passes of Washington and no formal 
meeting on passenger generation was ever held with the local service 
airline management. Had the study I am making now been made by 
another in 1947, I would have been one of the statistics calling for 
better Federal-State relationships on this program of local airline serv- 
ice development. 


SOME SPECIFICS DESIGNED To IMPROVE FEDERAL-STATE 
RELATIONSHIPS AND CONTRIBUTE To LOCAL SERVICE 
AIRLINE PASSENGER GENERATION 


Referring again to my subject “Future Local Airline Service De- 
pends on State Support” and having previously stated that the Federal 
government has fully supported the program; that current results of 
the program are disappointing; that state agencies do share the re- 
sponsibility for success of the program; and that present Federal-State 
relationships in this field can be improved, it is now incumbent upon 
me to state specifically what direction future Federal-State actions 
might profitably take. 

In so doing, I must state that any specifics mentioned that might 
prove helpful are a product of the thinking of local service manage- 
ments, individual directors of aeronautics, all salted with my own 
experience. 

No. | — First, to correct the situation existing in nineteen states 
where no contact between management and state agencies exists and 
to lay a groundwork for continued cooperation in all other states, | 
suggest that State Directors call on the managements concerned to send 
their officials to the office of the Director for a good indoctrination 
seminar. This personal contact and mutual exchange of information is 
vital to the success of any of the following specifics, and of itself, is of 
basic importance. 

No. 2 — While the question of where to start in the matter of pas- 
senger generation is debatable, I suggest the immediate procurement 
by the state aviation director or other civic representative of a monthly 
passenger origin and destination report of the local service airline 
serving the state and communities concerned. I procured such a report 
from one local service airline serving three states and thirty-two com- 
munities. It indicates that for August 1953 the highest passenger 
generation point developed 5,667 passengers a month “on and off;” 
the lowest point of generation, 133 passengers “on and off;” with a 
station average of 1,114 passengers, “‘on and off.” 

Next, it disclosed that one state had two communities generating 
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187 and 172 passengers, ‘‘on and off;” one state had two communities 
generating 175 and 164 passengers “‘on and off,” and the third state 
two communities developing 267 and 133 passengers ‘‘on and off.” 

So in this case we have six communities generating less than 300 
passengers “on and off” monthly, which, in my opinion, is the line of 
demarcation between the sick and the well. These six cities are requir- 
ing federal subsidy completely disproportionate to the balance of the 
system and this great drain in dollars might well be determinative of 
the success or failure of local atr service in this entire area. 

Here, my suggestion in the example given would be for each State 
agency to select the two points in its state where use of local air service 
is submarginal and proceed to arrange a “‘use it or lose it” type of 
campaign. The Chamber of Commerce, service clubs’ elected officials, 
and key industries can all be invited to participate by the State Agency. 

This approach is at least one method of how and where a start 
could be made. 

No. 3—One of the most productive activities in creating new 
passenger volumes and wider acceptance of local airline service which 
a state or other civic agency can perform appears to be in the area of 
publicity and public relations. To the extent possible, the agency 
should explain through its publications and in its radio and TV pro- 
grams, the type of service the local carrier is rendering and point out 
that the continuation of local service is dependent upon full acceptance 
and support by the communities themselves. 

The State agency should maximize this public relations aspect by 
holding Commission meetings in communities served by local service 
carriers. On such occasions the Commission could point up the fact 
that Federal subsidy involved in local airline operation is a subsidy 
to the community, not the carrier, and that the community has a direct 
responsibility in the matter.° 

No. 4 — State agency officials should fully endorse and encourage 
the use of local service by all state agency personnel for official travel. 

In each state that has recently held a Governor’s election, it is al- 
most a certainty that one campaign issue was the multiplicity of state 
automobiles. In such a situation, claims for economies in travel and 
per diem could properly be made by showing how visits to state in- 
stitutions from the State Capital could be made by many employees 
using local service airlines. The State Director in such cases could 
properly work directly with his Governor. 

No. 5 — Another productive action which could be taken by the 
agency is in the area of development of Air Educational Tours out of 
intermediate points, going to other intermediate points or to a term- 
inal point over routes of local service carriers. 











5 See Edwin C. Johnson, “Committee Report to the Senate on Separation of 
Air-Mail Pay from Subsidy,” 18 J. Aim LAW & COMMERCE, 320, 346 (1951), and 
“Interim Report of Senator Edwin C. Johnson, Chairman of the Committee on 
Interstate and Foreign Commerce on May 5, 1950,” 17 J. Air LAw & COMMERCE 
333 (1950). 
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One carrier reports that his state director delivered speeches to 
youth groups in various cities and that in 1952 the carrier moved 
2,584 people, mostly boys and girls under 15 years of age as part of 
this program. 

Such a “grass roots” educational campaign through grade and high 
schools should be most productive, not only in immediate passenger 
generation, but in long range benefits to the community. 

No. 6—Airline net revenue may be developed from passenger 
generation or conversely from decreased costs, and any combination of 
the two is most desirable. State agencies might well counsel the com- 
munities on the advisability of increasing their airport revenues by 
encouraging the additional boarding of passengers rather than by in- 
creasing airport charges to a Federally subsidized industry. Toward this 
end, many communities are already paid landing charges amounting to 
2 percent of sales, one way or round trip, so as airline ticket sales in- 
crease, airport revenues do likewise. 

It should be apparent that none of these specific suggestions would 
result in any budgetary problem. Along with their specific nature, in 
other words, their chief merit is found in the fact that even if they are 
all followed, no financial burden on the State would result. 

This, then, is the case for state aviation agency participation in 
local service airline passenger generation. 

In making this case, I do not overlook the oft-repeated claims that 
the local service airlines will succeed only when they receive a new 
short-haul airplane; or that only a removal by the Civil Aeronautics 
Board of certain restrictions on local service operations will guarantee 
success; or further, that only a greater productivity on the part of local 
service airline management will guarantee success. All such claims and 
suggestions unquestionably have real merit. Unfortunately, however, 
they will all take substantial time to effectuate, if in fact they can be 
effectuated. Furthermore, as I have already pointed out, the Board 
and the local carriers have already made a start on a program which 
will examine most, if not all of such suggestions. 

In conclusion, therefore, I repeat that the most practical and help- 
ful steps that can be taken, now, to assure successful continuation of 
the local air service program in each state lie in the field of more in- 
tensive passenger generation. I am convinced that greater air passenger 
volumes will be generated only with real cooperative efforts of the 
states and communities receiving local air service; and that then, and 
only then, will the future of our local air service industry be assured. 
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einer separ one air transportation began in 1785 with a flight 
in a hot air balloon across the English Channel,! and the first cross- 
ing of national frontiers in a heavier than air machine took place in 
1909 when Louis Bleriot flew from France to England in thirty-seven 
minutes.” Commercial international sky services were initiated on 
February 8, 1919 with the movement of eleven passengers and their 
baggage from Paris to London in a Farman “‘aerobus.” Only five days 
later ‘the same plane essayed the flight from Paris to Brussels: appar- 
ently the latter route was considered to have the greater possibilities 
and a regular weekly service was inaugurated on March 22, 1919." 
This was only a few months after the cessation of hostilities in World 
War I —a conflict which demonstrated and accelerated the possible 
development of human flight — and the major historic event of 1919 
was the conference called to dictate the terms of a peace treaty and to 
set the basis for an effective inter-governmental organization. The im- 
portance of international trade and transport was not forgotten by the 
statesmen assembled to found the League of Nations. Indeed, Article 
23 (e) of the Covenant of the League required each member to “make 
provision to secure and maintain freedom of communications and of 
transit and equitable treatment for the commerce of all Members of 
the League.’’* A Convention for the Regulation of Air Navigation® 
was adopted on October 13, 1919 by a commission appointed by 
the Paris Peace Conference, with the customs clauses of Annex H 
of that document playing a significant part in the overall development 
of aircraft “clearance” in Europe between the great wars. 

Annex H of the Paris Convention of 1919 required planes flying 
across a frontier to depart and land at “customs aerodromes” which 
the nations would designate,® and that these aircraft cross the border 





1From Dover to Calais. WILSON AND BRYAN, AIR TRANSPORTATION, p. 9, 
(1949). 

2 Cooper, THE RIGHT TO FLY, p. 17 (1947). 

3§. Ralph Cohen, “JATA—The First Three Decades,’ 9. This monograph 
was published by the International Air Transport Association in 1949. 

4 Official text as issued by Secretariat (Information Section), Geneva, Feb., 
1924. 

5 Article 34 established the International Commission for Air Navigation, 
predecessor of the Provisional International Civil Aviation set up under the 
Chicago Convention of 1944. Since 1947, it is no longer “provisional.” 

6 Article 1. 





416 


























AIRLINE FRONTIER FORMALITIES 417 


“between certain points fixed by the contracting States.’”? Annex H 
also provided that parties to it might institute “international aero- 
dromes at which there may be joint customs services for two or more 
States,’’® a program which received comparatively little attention until 
after World War II when the French-Swiss airport of Basle-Mulhouse 
was established. 

To understand the thinking behind the Paris Convention and the 
basic air policies of the signatories, one must remember that the end 
of World War I saw the general acceptance of the legal concept that 
each nation possesses complete and exclusive sovereignty over its own 
airspace akin to that which it exercises over its land areas. ‘““This doc- 
trine became the first and fundamental principle of the International 
Convention for the Regulation of Aerial Navigation signed at Paris on 
October 13, 1919, by representatives of twenty-six countries and it has 
been incorporated expressly or by implication in all subsequent multi- 
lateral or bi-lateral air navigation treaties.”® It was in this atmosphere 
that international civil aviation passed its adolescence, with the result 
that legal and political complications’® often retarded prompt and 
total utilization of Man’s steadily increasing capacity to fly.” 


League of Nations 


While the League of Nations was careful not to duplicate the work 
of specialized agencies such as I.C.A.N., the League’s Transit Commit- 
tee was occupied with questions of frontier formalities as was its Or- 
ganization for Communications and Transit. Most of the efforts of the 
Transit Committee and Organization were restricted to surface trans- 
port and barriers to the free movement of persons. With passport’? and 
visa!’ restrictions multiplying rapidly in troubled nationalistic postwar 
Furope, on August 24, 1920 the Secretary General of the League’s 
Provisional Committee on Communications and Transit sent the mem- 
bers an invitation to “consider the difficulties in international passenger 
traffic,” and meetings were held in Paris in October to develop a pro- 





7 Article 2. 

8 Article 3. 

9 Gates, International Control of Aviation in Time of Peace, 10 J. Ain LAW & 
COMMERCE 440 (1939). 

10 Result of this sovereignty over airspace was a tangle of bilateral treaties 
on rights to fly over and/or land in each state, agreements concluded after pro- 
tracted negotiations and bickering. 

11 Warner, Aviation—International Aspects, Encyclopedia of the Social 
Sciences 349 (Nov. 1937). g 

12“The American passport is a document of identity and nationality issued 
to persons owing allegiance to the United States and intending to travel or so- 
journ in foreign countries. It indicates that it is the right of the bearer to 
receive the protection and good offices of American diplomatic and consular offi- 
cials abroad and requests on the part of the Government of the United States 
that the officials of foreign governments permit the bearer to travel or sojourn 
in their territories and in case of need to give him all lawful aid and protection.” 
HackwortH, III Dicest oF INTERNATIONAL LAW 435 (19....). 

13 While United States ex rel. Johanson v. Phelps, 14 F. 2d 679, 682 (D.C. 
Vt. (19....) defined a visa as recognition by the country to which the bearer is 
going of the validity of a passport issued by the country from which the traveler 
came it is now popularly understood to constitute written permission to enter 
the territory of the issuing power. It is actually no such guaranty. 
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gram for elimination of obvious barriers “to the resumption of normal 
intercourse and to the economic recovery of the world.’’'* A ten point 
plan was drafted calling for a uniform type of passport, abolition of 
exit visas, exemption of registered luggage in transit from customs, 
joint control of passports at points of exit and entry of adjacent coun- 
tries, combination of passport and customs formalities, and joint serv- 
ices for common customs entry and exit examination. Additional 
recommendations on the passport and visa problem came from the 
Organization’s May 1926 conference which attempted further sim- 
plification of travel documents. The International Convention for the 
Simplification of Customs Formalities and Protocol concluded in 
Geneva on November 3, 1923'® had already proved no panacea, and 
there was continuing research and consultation on frontier controls."* 


The United States was not a party to the Paris Convention, and 
“had only nebulous regulations in this connection’’'’ in the mid- 
twenties. The Public Health Service had established quarantine rules 
for aircraft!® and on December 1, 1920 the First Division of Customs 
of the Treasury Department issued the following statement: 


“There are no customs laws on the statute books relating par- 
ticularly to the importation or exportation of merchandise by air- 
craft, and there are no regulations covering the subject generally. 
However, merchandise imported or exported by aircraft would be 
subject to the same laws, regulations and duties as if imported or 
exported by vessel, train, automobile or other vehicle, and under 
these regulations the craft would be required to land at the port of 
entry nearest to the point at which it entered the United States, 
in order that customs formalities might be complied with. Whether 
the craft itself would be subject to duty, if a foreign production, 
would depend on whether it was owned by a regular transportation 
company and operated as a common carrier. If so, it would not 
be subject to duty, otherwise it would be. The department has, 
however, ruled that airplanes of foreign manufacture may be 
brought into the United States under their own power free of duty 
for a period of 30 days for touring purposes under Article 422 of 
the Customs Regulations of 1915. This would also apply to any 
other form of aircraft brought in for a similar purpose. 

“As stated above, the aircraft would be required to land at the 
port of entry nearest to the point at which the same entered the 
United States. If the airdrome, or landing field, should be situated 
within the limits of such port, the customs examination and super- 





14 Resolution Adopted by Conference on Peunune. Comune Formalities a 
Through Tickets, in Paris on Oct. 21, 1920 issued as C. 641. M. 230, 1925. VIII. 
Geneva, Nov. 1, 1925. 

15 Final Act of the Conference published by the League as C.320.M.119 
1926. VIII. Geneva 1926. Minutes of Plenary Meetings published as C.423.M.156 
1926. VIII. Geneva 1926. 

16 In force Nov. 27, 1924, L.O.N. O.J., Spec. Suppl. No. 193 at 110. 

17 Not only by League bodies, but by national conferences, meetings of the 
International Chamber of Commerce and the International Union of Railways, 
for the first decade after World War I saw’ extensive emigration and a revival 
of international trade. 

18 Greer, International Aerial Regulations, Air Service Information Circ. 
Vol. VI No. 566 at 15, G.P.O. July 15, 1926. 

19U. S. Quarantine Regs. of Oct. 22, 1920 was amended by Secretary of the 
Treasury. 
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vision of arrivals and departures would be without expense to the 
owner of the vessel, but if situated outside the limits of the port 
examination and supervision of arrivals and departures would be 
at the expense of the owner of the vessel, but if situated outside 
the limits of the port examination and supervision of arrivals and 
departures would be at the expense of the party in interest. 


“The requirements under the passport control act of May 22, 
1918, and the President’s proclamation of August 8, 1918, made in 
pursuance thereof, would be applicable to arrivals and departures 
of persons by vessel or vehicle. The regulations regarding export 
declarations covering shipments by land or sea would also be 
applicable to exportations by aircraft.’’2° 


Although not a member of the League, the U.S. did take part in 
the Third General Conference of the Organization for Communica- 
tions and Transit in 1927, and in the Fourth in 1931. A number of 
Amricans, serving in both private and official capacities, functioned 
as members of the Organization’s technical committees.?! 

As aviation expanded slowly in the United States in the hectic 
decade which followed the defeat of Hohenzollern Germany, legislation 
was developed to meet the continuing problems of civil and commer- 
cial flying. The Air Commerce Act of 19267 and the Tariff Act of 
193073 authorized the Secretary of the Treasury to designate places 
within the U.S.A. as ports of entry for civil aircraft “and to apply to 
civil air navigation appropriate regulations under the customs and 
public health laws.”** The Secretary of Commerce was empowered to 
regulate entry and clearance at the designated fields, and the Secretary 
of Labor had authority to name any port of entry a station of the U. S. 
Immigration Service with appropriate staff and regulation. There was 
no official provision for these agencies’ collaboration with the Depart- 
ment of Agriculture’s Bureau of Entomology and Plant Quarantine, 
but consultation with its personnel was customary. “In cases where the 
need for interdepartmental cooperation is so clear-cut as this, the act 
of creating an interdepartmental committee is almost automatic. A 
letter from the Secretary of the Treasury to the Secretaries of Labor and 
Commerce led to the establishment of the Committee on Airports of 
Entry, with an assistant secretary from each department as members.’’?5 


Although European carriers and governments had been actively 
concerned with international operations since 1919, American interest 
was moderate until Pan American World Airways built its network of 
Caribbean and Latin American routes. This was largely finished by 
1935 when the same firm launched its big flying boats west from San 
Francisco to the Orient. In 1939, Pan American began service to 
Europe. World War IT gave the United Nations many dramatic lessons 





20 Greer, op. cit. supra in note 18. 

21 ToMBS, INTERNATIONAL ORGANIZATION IN EUROPEAN AIR TRANSPORT, 195-6 
(1936). 

22.44 Stat. 568, as amended July 1, 1944, 58 Stat. 714, 49 USCA §177. 

23 46 Stat. 762, 19 USCA §1001 et al. (June 17, 1930). 

24 REYNOLDS, INTERDEPARTMENTAL COMMITTEES IN THE NATIONAL ADMIN- 
ISTRATION, 112 (1939). 

25 Jd. at 113. 
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in the importance of air transport, and also stimulated tremendous 
technical progress in design and mass production of quality airframes, 
motors, instruments, navigational aids, communication equipment and 
weather forecasting devices and techniques. It was generally recognized 
that the post-war world would feature a substantial expansion of inter- 
national sky services. 

U. 8. Calls Conference 

Several anti-Axis countries had been considering post-war air 
policies*® and it came as small surprise when on September 11, 1944 
the U.S. Department of State announced that fifty-four countries had 
been invited by President Roosevelt to a civil aviation conference to 
begin in the United States on November 1.*7 On September 29, the 
State Department revealed that it had sent out a proposed agenda; this 
listed under “Technical Standards and Procedures” as item 1 (J) the 
problem of customs procedure. 

Four committees were set up to handle the work of the conference, 
with Sub-committee 8 of Committee II designated to take care of “Cus- 
toms Procedures; Manifests.’”” On November 16, it reported completion 
of its work** and submitted a recommended draft procedure to the 
parent Committee II. This text followed the Paris Convention closely, 
but was regarded as an advance in that it provided a degree of coordi. 
nation between the 1919 document and the customs systems in force 
in the Western Hemisphere.*® Sub-committee 8 looked into ‘customs 
procedures and manifests in relation to international air transport in 
pirticular, and to all forms of international flight in general” before 
filing its report®® on November 18. Committee II made its final report 
on November 23 emphasizing ‘“‘the need for continuing study with the 
objective that the participating states will assume the largest practicable 
measure of obligation to standardize and simplify their customs pro- 
cedures as applied to aircraft.” 

Under the Convention on International Civil Aviation*! concluded 
in Chicago on December 7, 1944 each contracting party undertakes to 
collaborate in procuring “the highest practicable degree of uniformity 
'n regulations, standards, procedures, and organization in all matters 
in which such uniformity will facilitate and improve air navigation 
(Article 37); agrees to adopt all practicable measures, through the 
issuance of special regulations or otherwise, to facilitate and expedite 
navigation by aircraft between the territories of contracting States, and 
to prevent unnecessary delays to aircraft, crews, passengers and cargo, 





26 The U. S. and U. K. set up interdepartmental committees to consider these 
questions. 

“27 See Report of the Chicago Conference on International Civil Aviation 
issues bv U. S. Office of War Information. 

28 Some thirtv-six countries sat on the Sub-committee to insure a broad view. 

29 The I.C.A.N. text was signed by only one independent nation in the West- 
ern Hemisphere, Canada. 

30 Conference Document 300 published in the two volumes titled INTERNA- 
TIONAL Civi, AVIATION CONFERENCE, Chicago, Nov. 1 to Dec. 7, 1944, Final Acts 
and Related Documents, Dept. of State No. 2882. Conf. Ser. 64 (G.P.O. 1945). 
31 Complete text in State Dept. document cited supra in note 30. 
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especially in the administration of the laws relating to immigration, 
quarantine, customs and clearance (Article 22); and it undertakes, so 
far as it may find practicable, to establish customs and immigration 
procedures affecting international air navigation in accordance with 
the practices which may be established or recommended from time to 
time pursuant to the Convention on International Civil Aviation 
(Article 23) .’’3? 

Article 24 provides for exemption from customs of fuel, spare 
parts, lubricants, regular equipment and aircraft stores on a plane of 
a signatory power, and allows spare parts and equipment to be im- 
ported into a contracting State for incorporation in or use on an air- 
craft of another contracting State free of duty.** Planes are required 
to land at “customs airports” by Article 10 of the Chicago Convention, 
and the regulations of contracting States on admission or exit of pas- 
sengers, crew or cargo must be complied with by or on behalf of those 
persons or shipments.** Article 29 lists the documents*® which must 
be carried in each aircraft. 

It might be noted at this point that it was the conference at Chicago 
which popularized the term “facilitation” as the basic description for 
the program to simplify and standardize the maze of customs, immigra- 
tion, and public health rules which complicate the free movement of 
persons and property across national frontiers. The 1944 meeting also 
generated a dozen draft technical annexes to the main agreement, 
with Annex K devoted to “Customs Procedures and Manifests.” It is 
based on Annex H of the 1919 Paris Convention, as modified by the 
Brussels Protocol of 1935,°° and reflects the same underlying belief 
that special clearance precautions are necessary for international air 
traffic. Other material relevant to facilitation may be found in the 
Chicago documents.** 


Post-CHICAGO DEVELOPMENTS 


Twenty-five of the countries represented at Chicago had become 
parties to the Paris Convention and belonged to the International 
Commission for Air Navigation. Some asked the Secretary General to 
place examination of the twelve draft annexes on the agenda for the 
next I.C.A.N. session, and the I.C.A.N. Customs Committee met at the 


Commission’s Paris headquarters on April 27, 28, 1945 to consider 
Annex K. Its views were cleared through the Legal Sub-Commission 


32 Background Material Considered in Framing the Facilitation Division’s 
First Agenda and in Revising Annex K, PICAO Doce. 1158, FAL/7, 19/1/46. 

33 Articles 22, 23, 24 are part of Chapter IV titled “Measures to Facilitate 
Air Navigation.” 

34 Article 13 of the Chicago Convention. 

35 These were (a) certificate of registration (b) certificate of airworthiness 
(c) license for each crew member (d) journey log book (e) radio station license 
if radio equipped (f) list of passengers, places of embarkation and destination 
(zg) cargo manifest and detailed declaration. 

36 C.I.N.A. Bull. Off. No. 23, p. 174 (E) and (F) and treated briefly in 
PICAO Doc. 1193, FAL/20, 21/1/46 at p. 2. 

37 See (4)(b), (4) (ce), and (6)(b) of VIII of the Final Act and Art. III 
Section 6 3b(1) of Appendix I, known as the Interim Agreement. 
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in June and presented to the twenty-eighth Plenary Session of 1.C.A.N. 
in London in August. At that time, the Commission decided to trans- 
mit its limited recommendations** directly to the interim Provisional 
International Civil Aviation Organization (PICAO) which had been 
established in Montreal earlier that year. 

The Interim Agreement on International Civil Aviation, under 
which PICAO functioned until sufficient ratifications of the Chicago 
Convention had been deposited for a permanent International Civil 
Aviation Organization (ICAO) to commence, listed among the func- 
tions of the Committee on Air Navigation study, interpretation and 
advice on customs, immigration and quarantine processes.*? On Novem- 
ber 23, 1945 the Interim Council of PICAO transferred these matters 
to the Air Transport Committee and set up “a new division on Facili- 
tation of International Air Transport.’*° Operating with a very small 
staff and limited funds, that unit has helped to advance and coordinate 
the ideas and efforts of many governments. 

The Facilitation Division of the Secretariat has an excellent record 
of conscientious, realistic achievement, one which began with a draft 
revision*! of the proposed Annex K and picked up speed with circula- 
tion of a comprehensive agenda* for the initial session of the Sub- 
committee on Facilitation on January 24, 1946. It is worth looking at 
that agenda, for many of those problems remain among the unsettled 
clearance questions facing international flight today. There were two 
dozen items for study: 


1. Review and revision of draft Annex K. 

2. Unification, standardization and simplification of customs 

documents and their possible combination with those used by 

immigration and public health authorities. 

How to avoid delay by customs at transit stops. 

Analysis of desirability of shifting responsibility for customs 

breach or manifest error from plane captain to an agent. 

5. Study of customs-free airports and free trade zones at airports. 

6. Policy in application of import and/or export duties on air- 
craft, equipment, spare parts, stores and fuel, lubricating oil. 

7. Standardization and simplification of documents and proced- 
ures for public health examination of passengers, crews and 
cargo. 

8. Uniform vaccination and inoculation requirements and certifi- 
cates. 

9. Standard disinfestation procedures and uniform sanitary rules. 


38 PICAO Doc. 1070, FAL/1, 3/1/46. 

39 Art. III Section 6 3b(1). 

40 According to PICAWU Doc. 1158, FAL/7, 19/1/46, “The Council decided 
that the work of the Division on Facilitation of International Air Transport 
should be interpreted as covering all obstacles to aircraft, passengers and cargo 
in international air transport arising from national laws and required forms, 
regulations and procedures prescribed by governmental or other public authorities. 
The Council decided that the subjects coming under this definition included cus- 
toms procedures and manifests, sanitary, public health or quarantine regulations, 
financial and monetary regulations, taxes, police and immigration requirements, 
military restrictions, and the regulations imposed by national or international 
aeronautical authorities.” 

41 Proposed Revised Draft of Annex K, PICAO Doc. 1159, FAL/8, 19/1/46. 
42 PICAO Doc. 1088, FAL/2, 9/1/46. 
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10. Standardization of quarantine stations and medical facilities. 

11. Standardized quarantine fees. 

12. Control by airport medical authority over crew health (capac- 
ity to fly). 

13. Unification, standardization and simplification of document 
forms and travel procedures. 

14. Definition of airline responsibility for detention of passenger 
or crew, with special treatment in forced landings. 

15. Possible exemption from visa and immigration exams for 
transit passengers, for fuel and overnight hotel stops for plane 
and passenger in transit. 

16. Possible acceptance of crew licenses instead of passport, visa. 

17. Study of desirability of exchange facilities at airports. 

18. Possible simplification or elimination of tax payment certifi- 
cates for outbound citizens and non-citizens. 

19. Analysis of desirability of relieving airlines from collection 
of levies such as head tax as agents for governments. 

20. Consideration of comprehensive blanket bond for operators. 

21. Study of who should provide space and service for and pay 
overtime to government clearance officials at airports. 

22. Uniform minimum period of advance notification of changes in 
national clearance regulations, standardized publication and 
distribution of such regulations. 

23. Standardization or limitation of number of copies of each 
document. 

24. Standardization of terms, designations and definitions. 


All of these problems directly affected the airlines operating across 
national frontiers. The scheduled international carriers had set up 
their International Air Transport Association*® after a Havana con- 
ference on April 19, 1945 and facilitation was high on the agenda of 
that organization. These airlines and their governments looked to a 
swift post-war recovery of free travel and international trade to pump 
essential hard currency into weary economies.** A Sub-Committee on 
Government Forms** was soon established under the IATA Traffic Com- 
mittee, and has been giving ICAO the benefits of the practical advice 
of its veteran airline clearance experts. IATA’s contribution to the 
facilitation program has been substantial, and the combined operating 
experience of its members has enabled it to lead the way through the 


43 It is “the successor in function to the old International Air Traffic Asso- 
ciation” and “a voluntary association of airlines companies. . . . In practice, 
IATA is the agency through which the airlines seek to solve jointly those prob- 
lems they cannot individually surmount and to do that work which can be carried 
out more effectively or economically by combined effort.” Facts About IATA, 
issued in Montreal in 1947. 

44 The U. S. recognized this when it launched the Marshall Plan. Under 
Section 117(b) of the Economic Cooperation Act of 1948, the Administrator, in 
cooperation with the Secretary of Commerce, is authorized to “facilitate and 
encourage, through private and public travel, transport and other agencies, the 
promotion and development of travel by citizens of the United States to and 
within participating countries.” On July 21, 1948 ECA Administrator Paul G. 
Hoffman noted that “Dollars spent by American travelers in Europe can play 
an important part in Europe’s struggle to balance its books in trade with the 
Western Hemisphere.” The present policy of “trade not aid” also encourages 
foreign countries to expedite both U. S. travel and commerce. 

45 Without the cooperation of its members, this study would not have been 
possible. The ICAO facilitation director, Mr. Jay Moulton, was also of contin- 
uing assistance, as were Messrs. Tarrington and Morton of the CAA. 
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tangled jungle of frontier controls. These carrier specialists, retained 
by air transport companies to whom clearance means dollars daily 
because you don’t make money with your planes on the ground or 
delayed by formalities, not only help IATA advise ICAO but also assist 
the governments of their own countries in developing progressive 
national positions to be presented at ICAO facilitation meetings. 

The Transport and Communications Commission of the United 
Nations*® has also kept a continuing watch over restrictions on the 
international movement of persons and goods, but has been more con- 
cerned with surface transport. It has not, however, overlooked the 
significance of the ICAO facilitation program.*? Between 1946 and 
1949 the ICAO frontier formalities experts developed three proposed 
revisions of Annex K of the Chicago Convention, culminating in the 
present Annex 9. The ‘“‘permanent’’ technical annexes now being 
offered for global implementation are designated by numbers rather 
than letters. 


THE U.S.A. AND FACILITATION 


Clearance of passengers, crews, cargo and planes calls for action 
by a number of U.S. federal agencies, so on November 28, 1945 the 
interdepartmental Air Coordinating Committee** set up a Sub-com- 
mittee on Facilitation of International Civil Aviation.*® Consisting of 
representatives of the State, Agriculture, Commerce, Navy, Air Force 
and Post Office Departments, the U.S. Public Health Service, Civil 
Aeronautics Board, Immigration and Naturalization Service, Bureau 
of Customs and the air transport industry, it was instructed to give: 


“consideration and make recommendations with respect to existing 
or proposed laws, rules, regulations, and procedures governing the 
field of customs, immigration, police, public health and quaran- 
tine, military regulations, passports and visas, fiscal and exchange 
facilities, taxation and airport charges.” 


Working closely with the carriers both individually and as they 
are represented by the Air Transport Association of America and 
IATA, the Subcommittee sent a special survey team to visit twenty- 
four U.S. airports of entry in 1947 “to inspect the major United States 
airports of entry and confer with local governmental, civil and industry 
officials and private fliers on problems affecting the facilitation of inter- 





46 The Economic and Social Council of the UN has designated the Transport 
and Communications Commission to advise it on travel matters. ICAO is a 
specialized agency “in relation” to the UN. 

47 One example of the UN’s interest may be seen in the attendance of Mr. 
Oliver Pendar, aviation specialist on the Transport and Communications Staff, 
at the Third Session of the ICAO Facilitation Division in Buenos Aires in 1951. 

48 Including representatives from the State, Air Force, Navy, Commerce, 
Post Office Departments and the Civil Aeronautics Board, the ACC was organized 
by interdepartmental memorandum on March 27, 1945. On September 19, 1946, 
it was given a stronger basis in President Truman’s Executive Order 9781 which 
assigned the ACC aviation issues “affecting more than one participating agency.” 

49 ACC 50, p. 3. 

50 ACC Subcommittee on Facilitation of International Civil Aviation, ‘“‘Sim- 
plifying International Air Transportation,” p. 3, April 22, 1948. 
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national air travel.”*! This team found a need for local machinery to 
monitor routine clearance problems peculiar to each airport and 
created local air facilitation committees** which included representa- 
tives of government, scheduled and non-scheduled air services, private 
pilots and special “civic’’®* organizations. Matters which could not be 
handled or settled locally were to be referred to the parent ACC Sub- 
committee on Facilitation back in Washington, and in this way current 
policy issues are often called to the immediate attention of the key 
federal officials. The ACC found these local units “functioned with 
outstanding success” and that “great strides have been made.” 

The ACC Subcommittee itself has continued its patient work on 
the federal level, not only in streamlining of irksome and/or adminis- 
trative regulations but also in the drafting of remedial legislation for 
submission to the Congress. It is not the only inter-agency body in the 
Executive Branch concerned with overseas travel and trade, for the 
Interdepartmental Committee on Foreign Travel** is the federal group 
in which “the U.S. basic policy to encourage bona fide travel of non- 
immigrant visitors between al] countries as a vital factor in promoting 
trade, economic and cultural understanding was originally formulated. 
The positions taken by the United States in international conferences 
on non-immigrant travel are originated in this Committee.*® 

The legislative branch of the federal government has also shown 
a slowly rising interest in the facilitation bills supported by ACC and 
ATA, and while these remedial statutes are often lost in the crush of 
other vital legislation it must be said that the Congress is becoming 
more aware of the effects and implications of costly, tedious, obsolete 
frontier clearance rules inhibiting the full rapid growth of air trans- 
portation. In the March 1, 1948 report of the bipartisan Congressional 
Aviation Policy Board, a legislative group proposed:*® 

“46. a. There should be a complete examination by the Congress 

into present customs and immigration laws as they affect 
air carriers with a view toward their modernization by cor- 
rective legislation. 

b. Removal of travel barriers in other countries should be dis- 
cussed with representatives of those countries through the 
Department of State or American representatives in the 
International Civil Aviation Organization en the basis of 
mutual desirability. 

c. Consideration should be given by interested Government 
agencies to establishment of additional ports of entry at 








51Jd. at p. 4. 

52 Some were in cities not visited, and spread consciousness of facilitation 
problems. 

53“In August 1948, the Port of New York Authority joined with the air- 
lines serving New York and with Federal agencies charged with the supervision 
of overseas air travel in the organization of the New York Facilitation Commit- 
tee and has participated in meetings of the Committee since that time.” State- 
ment of N.Y.P.A. Airport Planning Bureau, Jan. 6, 1949. 

54 A subcommittee of the President’s Executive Committee on Economic 
Foreign Policy, it first met on March 22, 1946. 

55 Letter to the author from Chairman H. A. Wilkinson, March 10, 1949. 

56 NATIONAL AVIATION Po icy, 32-33, Sen. Report No. 949, 80th Cong. 2nd 


Sess. 
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airports where international traffic justifies, and the same 
right of clearance granted to all classes of American air- 
craft.” 


These recommendations have not been forgotten in the past five 
years, and some real progress has been made. Equally important, a 
number of key legislators in both House and Senate are now clearance 
conscious. Their awareness of facilitation problems is the result of 
educational lobbying by ATA, ACC*™ and individual federal depart- 
ments. U. S. representatives at ICAO played an important part in 
developing Annex 9°* which went into effect on March 1, 1950 and 
have been vigorous in the international drive to simplify and stand- 
ardize clearance processes. Americans have always been impatient with 
red tape, especially when it means “red ink” for federally subsidized 
airlines. There is still a great deal of work for the U. S. officials con- 
cerned with facilitation, for American legislation and regulations are 
among the most complex.®* There is no doubt, however, that this coun- 
try has improved its clearance procedures substantially since January 
1, 1948 when the President’s Air Policy Commission reported that the 
U. S. “is and has been one of the chief offenders in imposing burden- 
some regulations.’’®° These advances have been recognized® by IATA’s 
facilitation experts. 


CUSTOMS-FREE AIRPORTS 


The facilitation program is not limited to efforts to expedite pas- 
senger travel. Increasing attention is being paid to re-evaluation of 
terminal facilities at airports of entry, and growing interest in the 
potentialities of customs-free airports is evident. On the basis of the 
general outline of the historic evolution of the problem of airline clear- 
ance presented in the previous pages, it should now be possible to ex- 
amine this specific question in its proper perspective. 

Basis for the post-World War II study of customs-free airports 
rested in the pre-war success of the Continent’s free-trade zones. Birth 
of these zones has been set in 1189, when Emperor Frederick I 
granted Hamburg a charter exempting it from paying customs levies 
on the lower Elbe River. History reveals that: 

“The fourteenth century witnessed the growing power of cities, 


particularly those strategically situated on natural harbors, es- 
tuaries and rivers. In a succession of political and military events 





57 The ACC Subcommittee’s 1950-51 Reports list Bills sponsored. 

58 See ICAO Circular 14-AT/3 of March 1950 on acceptance of Annex 9. 

59 This is in large part due to the great number of foreign persons interested 
- migrating to the U. S. A. and the U. S. quota legislation designed to limit the 

ow. 

60 SURVIVAL IN THE AIR AGE (G.P.O. 1948) p. 119. 

61 See Report of 1950 IATA Facilitation meeting in Cairo and Oct. 1953 
Annual Report of Director General in Montreal IATA Assembly. 

62Revue of the working papers of the Third Session of the ICAO Facilitation 
Division in Buenos Aires (Nov. 21-Dec. 7, 1951) confirms this. See FAL/3- 
WP/21, 15/7/51. 

63 Of the Holy Roman Empire. 
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which marked European history, cities like Bruges, Antwerp, 
Amsterdam and London followed each other in commercial ascend- 
ancy through the fortunes of their respective countries. Outstand- 
ing were the Hansa cities of Hamburg, Bremen, Lubeck and others, 
whose merchants traded to the shores of the Mediterranean and 
eastward into Russia. Other ports of the time were Leghorn, 
Trieste, Marsaille, Genoa, Naples and Venice. The seventeenth 
and eighteenth centuries were characterized by high tariffs and 
tolls administered by strong commercial cities for their own bene- 
fit. Throughout this period many coast cities were free-trade ports, 
and continued so well into the nineteenth century when many of 
them became free-zone ports. In the 1880s and 1890s Hamburg, 
Bremen, Copenhagen and the Italian ports of Leghorn, Genoa and 
Trieste lost their free-trade aspect, as did others. Subsequent to 
World War I there was a widespread movement of European ports 
to establish zones exempt from customs regulations. There are no 
free-trade ports in Europe today. In 1940 there were 43 free-zone 
ports in the world. There are several free ports in Latin America 
countries; both the Philippine Republic and China have plans for 
free zones.’’®4 


The author of that 1947 monograph was careful to define his terms 
precisely. 


“Some confusion has accompanied the common use of the terms 
‘free-trade port’ and ‘free zone.’ Ports like Hong Kong and Singa- 
pore, where ships come and go at will and cargo moves through to 
inland destinations without payment of duties, are correctly called 
‘free-trade ports,’ to distinguish them from those such as Copen- 
hagen and others which have segregated customs-free areas known 
as ‘free-zones.’ The number of free-trade ports has diminished, 
whereas free-zones or foreign-trade zone ports have tended to in- 
crease, especially following World War I... .In the United States 
the term ‘foreign-trade zone’ has been adopted to avoid confusion 
with ‘free port’ and ‘free-trade port.’ The so-called free-ports of 
Europe are in fact free-zone ports, with all or part of the water- 
front segregated from the rest of the city and carefully policed at 
the customs boundary.’ 


Enabling acts of national legislatures and decrees by heads of states 
set up the free zones of Europe with local administrations separate 
from regular port control machinery.*® The land areas of the zones 
were generally owned by the port commission, which body did not 
interfere with property rights of firms already established and which 
leased space to businesses desiring to come into the zone later. 


The zones on the Continent allowed mixing, manipulating, sort- 
ing, regrading and packing, but not manufacturing or retailing. Ham- 
burg was the major exception, and permitted all sorts of manufactur- 
ing.** It is interesting to note that manufacturing was barred in the 





64 Lomax, The Foreign-Trade Zone, University of Oregon Bureau of Business 
Research Pamphlet, 1947, pp. 8-9. 

65 Td. at 5. 

66 Td. at 9. 

67 Defined as “actual form-changing processes.” 
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half-dozen U. S. foreign-trade zones until 1950, when the long pro- 
tested restriction finally fell under new legislation.® 

First U. S. legislation for the establishment of a foreign-trade zone 
was introduced in 1894 to provide for a free port on Long Island, but 
failed in the Senate due to poor promotion and opposition by certain 
steamship companies. Interest in the idea continued, and the chief 
of the Bureau of Foreign and Domestic Commerce recommended 
free zones in 1915 as an aid to foreign trade. In 1916 and 1917, unsuc- 
cessful resolutions were introduced into the House of Representatives 
calling on the Secretaries of War, Commerce and Treasury to report 
on the subject. 

Legislation which had the backing of the Department of Com- 
merce, port groups, bankers and shipping companies was introduced 
again and again in the decade after World War I but without success. 
Its failure was linked with the contention that foreign-trade zones 
would violate Article 1, Section 9 of the Constitution: 


“No preference shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another; nor shall 
vessels bound to or from one state be obliged to enter, clear or pay 
duties in another.” 


This point of view, based on the legal interpretation that a foreign- 
trade zone in one state would give it an unfair advantage over the com- 
peting harbors in nearby states, would bar both foreign-trade zones 
and customs-free airports. Other “aspects of the bills to which objec- 
tions were constantly raised concerned administrative controls; com- 
petition between public and private warehousing; the geographic allo- 
cation of the proposed free-trade ports; property rights of the Federal 
government, states, and private interests; prohibitions against manu- 
facturing within the zone. There was also considerable discussion of 
bonded warehouses and drawbacks, and their inadequacies. Perhaps 
it was felt that there was no need for foreign-trade zones under the 
still-operative expanded free list of the 1913 Underwood tariff and the 
reorganization of customs districts which was made at that time.”’® 

It should be kept in mind that the conditions essential for a 
foreign-trade zone are (1), a protective tariff system (2) an enterpris- 
ing port with transport and harbor facilities, banks, exporters and 





68 In its report on new legislation for the fiscal year 1950, the U. S. Foreign 
Trade Zones Board noted that “Previously, activities within zones were limited 
to so-called manipulation, viz.: sorting, grading, cleaning, repacking, remarking, 
mixing or combining with other domestic or foreign materials, or such other 
assembling or minor processing as did not constitute manufacturing. There was 
an express prohibition in the original law against manufacturing. This undefined 
distinction between manipulation and manufacturing led to both administrative 
and substantive difficulties. ... By permitting manufacturing the statute elim- 
inates the need for drawing such a distinction. It thus both avoids this trouble- 
some administrative problem and enlarges the usefulness of zones. Production 
of articles in the zones by combined use of domestic and foreign materials makes 
unnecessary either the sending of domestic materials abroad for manufacture 
or the duty-paid or bonded importation of the foreign materials into this coun- 
try.” This comment on Public Law 566 of June 17, 1950 appears on pp. 2-3 of 
the 1950 Report to Congress, released March 15, 1951. 

69 Lomax, opus cit., 15. 
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importers (3) a densely populated hinterland (4) adjacent foreign 
countries for development of reexport and transshipment trade. 1922 
saw the return to office of protectionist minded Republicans, increased 
rates in the Fordney-McCumber Tariff Law, revision of the customs 
administration, and a significant amendment of the regulations on 
bonded-warehouses so that goods might be cleaned, sorted, repacked 
and withdrawn for export without any duty. 

Bills for trade zones made no progress in the next dozen years, 
however, and it was not until 1934 that the 73rd Congress passed Rep- 
resentative Emanuel F. Celler’s statute™’ authorizing municipalities 
which are ports of entry to establish foreign-trade zones. The Foreign 
Trade Zones Act calls for a Board of the Secretaries of Commerce, 
Treasury and War"! to guide the program with the authority” to grant 
to public’? or private’* corporations “the privilege of establishing, 
operating and maintaining foreign-trade zones in or adjacent to ports 
of entry under the jurisdiction of the United States.” 

The 1934 Act stipulated that “In granting applications preference 
shall be given to public corporations,’** and that: 


“Foreign and domestic merchandise of every description, except 
such as is prohibited by law, may, without being subject to the 
customs laws of the United States, except as otherwise provided 
in this Act, be brought into a zone and may not be manufactured 
or exhibited in such zone but may be stored, broken up, repacked, 
assembled, distributed, sorted, graded, cleaned, mixed with foreign 
or domestic merchandise, or otherwise manipulated, and be ex- 
ported, and foreign merchandise may be sent into customs territory 
of the United States therefrom, in the original package or other- 
wise; but when foreign merchandise is so sent from a zone into 
customs territory of the United States it shall be subject to the 
laws and regulations of the United States affecting imported mer- 
chandise; Provided, that when the privilege shall be requested the 
collector of customs shall supervise the unlading of foreign mer- 
chandise in the zone, cause such merchandise or any portion thereof 
to be appraised and the duties liquidated thereon. Thereafter it 
may be stored or manipulated under the supervision and regula- 
tions prescribed by the Secretary of the Treasury, and within two 
years after such unlading such merchandise, whether mixed with 
domestic merchandise or not, may be sent into customs territory 
upon the payment of such liquidated duties thereon; and if not so 
sent into customs territory within such period of two years such 
merchandise shall be disposed of under rules and regulations pre- 
scribed by the Secretary of the Treasury and out of the proceeds 
the duties shall be paid and the remainder, if any, shall be delivered 


79 Public Law 397, 73rd Congress, June 18, 1934. 

71 Now the Secretary of the Army since dissolution of the War Department. 

72 Sec. 2. (a). 

73 See. 1. (e) defines “public corporation” as “a State, political subdivision 
thereof, a municipality, a public agency of a State or municipality, or a corporate 
municipal instrumentality of one or more States.” 

74 Sec. 1. (f) defines “private corporation” as “any corporation (other than 
a public corporation) which is organized for the purpose of establishing, operat- 
ing and maintaining a foreign-trade zone and which is chartered under special 
Act enacted after the date of enactment of this Act of the State or States within 
which it is to operate such zone.” 

75 Sec. 2. (c). 
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to the owners of the property: Provided further, That subect to 
such regulations respecting identity and the safeguarding of the 
revenue as the Secretary of the Treasury may deem necessary, 
articles the growth, product or manufacture of the United States, 
and articles previously imported on which duty has been paid, or 
which have been admitted free of duty, may be taken into a zone 
from the customs territory of the United States, and may be 
brought back thereto free of duty, whether or not they have been 
combined with or made part, while in such zone, of other articles: 
Provided, That, if in the opinion of the Secretary of the Treasury 
their identity has not been lost such articles not entitled to free 
entry by reason of noncompliance with the requirements made 
hereunder by the Secretary of the Treasury shall be treated when 
they reenter the customs territory of the United States as foreign 
merchandise under the provisions of the tariff laws in force at that 
time.”’76 


Just a year after passage of the Celler Act, the young Foreign-Trade 
Zones Board issued regulations” defining the nature and function of 
a free zone: 


“A zone is an isolated, enclosed, and policed area, under the super- 
vision of a designated Board of Federal officials, operated as a public 
utility by a corporation, in or adjacent to a port of entry, without 
resident population, furnished with the necessary facilities for 
loading and unloading, for storing goods, and for reshipping them 
by land or water; an area into which goods may be brought, stored, 
and subjected to certain specified manipulation operations. If re- 
shipped to foreign points the goods may leave the restricted trade 
zone without payment of duties and without the intervention of 
customs officials, except under certain conditions. Such products 
cannot, of course, leave the trade zone for domestic use or consump- 
tion without full compliance with existing customs laws. Goods 
may not be manufactured or exhibited in such an area. The area 
is subject equally with adjacent regions to all the laws relating to 
public health, vessel inspection, Postal Service, immigration, and 
to the supervision of Federal agencies having jurisdiction in ports 
of entry, including customs, to a limited extent.” 


Public Law 566 of June 17, 1950 eliminated the burdensome bars 
to both manufacturing and exhibiting, which should add to the zones’ 
advantages.78 


CUSTOMS-FREE AIRPORTS AND CUSTOMS-FREE TRADE ZONES 


By 1947 interested observers were aware that “These advantages 
apply not only to free zones in seaports; they may apply equally to 
inland freshwater ports and airports. With expanding air-cargo poten- 
tialities, there is a possibility of free-zone airports being established 
to facilitate the transshipment of foreign-imported air cargo.’’** The 


76 Sec. 3. 

77 Regulations Governing the Establishment, Operation, Maintenance, and 
Administration of Foreign-Trade Zones in the United States, U. S. Dept. of 
Commerce, Foreign-Trade Zones Board, June 29, 1935, 1. 

78 Listed in detail in Lyons, “Foreign-Trade Zones,” Foreign Commerce 
Weekly, July 10, 1943. 
78 Lomax, opus cit., 13. 
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1946 Annual Report of the Foreign-Trade Zones Board also drew 
attention to this possibility: 


“Due to the rapid increase in air cargo, several communities con- 
cerned with the development of international air freight are now 
studying the question of establishing foreign-trade zone facilities 
at airports of entry. Although foreign-trade zones were primarily 
designed to aid ocean commerce and shipping, the Celler Act also 
authorized their establishment at points not necessarily served by 
water carriers. If these zones can be satisfactorily located at or 
near international airports, they may eventually aid in developing 
our vital air commerce.’ 


The idea is not new, for a 1931 document of the Fourth Pan 
American Commercial Conference records a proposal by the Inter- 
national Chamber of Commerce that ‘Free airports be created in the 
principal centers of international trade where goods may be loaded, 
unloaded, warehoused and where aircraft used for regular transport 
may be repaired, assembled equipped, free of all customs duties.’ 
It is interesting to observe that this basic notion seems to coincide with 
the fundamental proposals put forward by Seaboard & Western Air- 
lines in its 1948-53 series of applications to the Civil Aeronautics Board 
for a certificate of public convenience and necessity authorizing sched- 
uled cargo flights to Western Europe and the Near East on “an area 
basis,’ for Seaboard originally planned to operate DC-4 freighters into 
Luxembourg"! and then transship to smaller C-46 aircraft which would 
fan out on short feeder routes. Such a system would be impossible if 
it were necessary to pay customs duties in Luxembourg. 


Other governments have been interested in the possibilities of 
customs-free airports, and the idea was actively supported by the Irish 
Delegation at the Chicago Conference in 1944.** It has received the 
continuing attention of the ICAO Facilitation Division, and the Stand- 
ards and Recommended Practices on Facilitation of International Air 
Transport contained in Annex 9 to the Chicago Convention recom- 
mend that “Contracting States should establish Customs-Free Air- 
ports’’*? and customs-free trade zones “in connection with international 
airports.’’S4 


The definitions in Chapter | of Annex 9 are relevaiit and indicate 
the scope and trend of ICAO thinking on these problems: 


“Customs-free airport. Any international airport at which, pro- 
vided they remain within the designated boundaries of the airport 
until removal by air to a point outside the territory of the State, 
crew, passengers, baggage, cargo, mail and stores may be dis- 
embarked or unladen, may remain and may be trans-shipped, with- 





79 At 2. 

80 Pan American Union, Com. D M 10, at 6. 

81 Where Seaboard enjoys special privileges through its ownership of stock 
in the national carrier. 

82 Starting with proposal to Subcommittee 8 on Nov. 13, 1944. 

83 See 6.1 at p. 33. 
84 See 6.2 at p. 33. 
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out being subjected to customs charges or duties, but where customs 
examination may be carried out in special circumstances.’’®> 
“Customs-free trade zone. An area where goods, merchandise or 
baggage may be deposited, stored, packed, processed or sold, and 
from which they may be removed to a point outside the territory 
of the State without being subjected to customs charges or duties, 
but where customs examination may be carried out in special cir- 
cumstances,’’86 


There are now customs-free airports at Shannon, Ireland and 
Tocumen, Panama, as well as a foreign-trade zone in San Antonio, 
Texas which encompasses the airport there. ‘The basis of the Shannon 
project lies in the Customs-free Airport Act of 1947.87 Section 4 pro- 
vides that all laws then in effect governing the import and export of 
goods do not apply to goods brought directly into and out of the air- 
port ‘from and to countries outside the State, except in so far as these 
laws are applied by regulations made under this Act.” This statute 
had been in drafting for some time, and the Finance Act, 1946 already 
included a special section which “exempts from payment of Customs 
duty any goods brought direct from abroad into the customs-free air- 
port. The combined effect is to create the Customs-free Airport.”** 


Passengers and cargo in transit are free of customs processing at 
Shannon, and goods brought there by air are also exempt as long as 
they stay inside the “Free Airport” area. Most travelers coming to 
Shannon are in transit on North Atlantic services, and those delayed 
overnight are accommodated in “hostels” within the ‘Free Airport.” 
Ireland’s import and export laws do apply to goods moving from Shan- 
non to other parts of the country. It should also be noted that “goods 
may not be brought into the airport for personal use or consumption 
within the airport or for sale by retail therein except from another 
part of the State.”’*® If any such goods are subject to excise or customs 
duties, these must be paid before the goods enter the airport.® 


a 


There have been problems in the operation of a Customs-Free 
Airport, and Ireland has had had to develop regulations®' to meet them. 
It was necessary to draw the boundaries of the “Free Airport’ so as to 
exclude a small part of the terminal building and adjacent landing 
field which was made a customs area. Disembarking (i.e. non-transit) 
passengers, passengers on flights within Ireland, and local visitors to 
the airport are restricted to this area.%” 





85 Annex 9, p. 15. 

86 Annex 9, p. 16. 

87 Enacted by the Irish Parliament on March 18, 1947. 

88 Memorandum dated December, 1951 supplied by Mr. John Laydon of 
Department of Industry and Commerce, Dublin, p. 1. 

89 6.-(1) of Customs-Free Airport Act, 1947, p. 9. 

90 §.-(2) of Customs-Free Airport Act, 1947, p. 9. 

91 Customs-Free Airport Order, 1947, (Stat. Rules & Orders 1947 No. 114, 
P. No. 8159); also Stat. Rules & Orders 1947 No. 113, P. No. 8165; No. 115, 
P. No. 8162; No. 116, P. No. 8160; No. 117, P. No. 8161; No. 137; Statutory 
Instrument No. 339 of 1948, P. No. 9081; S. I. No. 4 of 1948, P. No. 8647; S. I. 
No. 60 of 1951, Pr. 402. 
92 Opus cit. supra in note 88, at 2. 
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In December 1951, the following official report of the Department 
of Industry and Commerce threw further light on the situation: 














































“It has not been possible to remove all restrictions on the move- 
ment of traffic through the Airport. It has been necessary, owing 
to international obligations, or for other reasons, to extend to the 
airport certain existing restrictions and prohibitions apart from 
Customs laws. These include certain public health laws and laws 
relating to dangerous drugs and animal and plant diseases. In 
present circumstances, the Free Airport cannot be exempted from 
currency restrictions. These restrictions have been extended to 
the airport by regulations made under the Customs-free Airport 
Act, 1947, and enforced by officers specially appointed by the Min- 
ister for Industry and Commerce in accordance with powers con- 
ferred on him by the Act. Thus in respect of these matters the 
same contro] is exercised in the Customs-free Airport as is exer- 
cised at other airports or seaports elsewhere in the country. These 
regulations can be revoked or amended at any time if warranted by 
prevailing conditions. 
“For the adequate protection of the revenue of the State, certain 
powers of search are provided in the Customs-free Airport Act. 
The Minister for Finance has made regulations under the Act, 
governing the movement of persons, goods and vehicles between 
the Customs-free Airport and the remainder of the State and apply- 
ing to such traffic certain provisions of the Customs Acts and Acts 
relating to duties of Excise, subject to necessary modifications. 
“The Customs-free Airport has been operating for over four years 
and has worked smoothly over that period. It has been of con- 
siderable assistance in the facilitation of transit aircraft and 
passengers and freight traffic. Airlines have found the facilities 
afforded by the Free Airport a great convenience, the absence of 
formalities in respect of the movement of aircraft stores and spare 
parts being particularly helpful. The Free Airport was also de- 
signed to afford facilities for the development of the carriage of 
freight by air.” 

Both Shannon and Tocumen have drawn the attention of the ICAO 
clearance technicians, who commented on them in a special “circular” 
entitled “Report on Implementation of Annex 9 to the Convention as 
well as on Other Aspects of the FAL Programme’’** — FAL is ICAO’s 
abbreviation for “facilitation”: 

“Although most States appear to favor the establishment of cus- 

toms-free airports and customs-free trade zones and realize what 

an important factor they could become in the facilitation of inter- 

national air transport, at present, only two customs-free airports 

have been established, the first at Shannon, Ireand and the second 

at Tocumen, Panama. These two airports have been generally 

considered as successful, and it is believed that this is at least 

partially due to the fact that both of them allow for a number of 

the functions of a free-trade zone to be carried out on their prem- 

ises. The fact must be faced that under the present FAL Annex 

definition the term ‘customs-free airport’ in and of itself (i.e. 

without any ‘free trade zone’ aspects connected with it) provides 

for little that is new when thought of in terms of what facilities 





98: Ibid. 
94 ICAO Circular 14, AT/3 March 1950. 















JOURNAL OF AIR LAW AND COMMERCE 


are offered at any international airport where adequate ‘Direct 
Transit Areas and Arrangements’ are available (see Definitions 
and Chapter 5 B of Annex 9). Complete free trade zones, a feature 
available at a number of seaports both in Europe and in the 
Americas, would undoubtedly aid in the development of air trans- 
port, provided such zones are open to air transport and are located 
at or near international airports.’ 


In the same year that this survey was released, Foreign-Trade Zone 
No. 6°* was opened for business at San Antonio, Texas. This was a 
noteworthy event for two reasons. First, this is the only U. S. zone to 
be owned and operated by a private enterprise — the Scobey Fire- 
proof Storage Company. Second, because Foreign-Trade Zone No. 6 was 
not only linked to rail trunk lines by a spur track but also was directly 
connected with San Antonio’s Municipal Air Terminal by its own 
concrete ramp which allows planes to taxi right up to the warehouse, 
eliminating intermediate freight charges. This was what ICAO had 
in mind. 

San Antonio’s passenger and cargo traffic moves steadily over the 
scheduled flights of Braniff, Slick, Continental, Eastern and American 
Airlines. “The zone is at an international crossroads by geographical 
measurement, based on facts such as this: the shortest route by air from 
the Panama Canal to Tokyo is not directly across the Pacific Ocean 
but over the Gulf of Mexico and Texas. Once in the zone’s spacious 
fireproof warehouse, facilities are provided for the storage of valuables, 
for fumigation, washing, culling, refrigeration, quick freezing, equip- 
ment for inspecting, grading, sorting, assembling and distribution. 
Perishable goods flowing into the zone may be processed and held in 
the zone for future delivery without customs duty. There is also an 
added service to importers dealing in perishable goods. Direct truck 
and air service to the warehouse greatly reduces the risk of loss by 
spoiling. And the zone’s cold-storage facilities include freezer and 
cooler rooms for the proper handling of such products as flowers, pro- 
duce, shrimp, fish and other perishables. Domestic goods may be moved 
in and out of the zone without customs duty. The zone was created 
as a public utility, and the domestic merchant should find the zone’s 
facilities especially valuable for the handling of those domestic products 
which move into San Antonio for processing and for distribution 
throughout the nation by air. It is not necessary that the domestic 
merchant or the importer be located in San Antonio. Goods will be 
manipulated for the foreign importers and exporters, trades and do- 
mestic merchants of any city in the world. Transit imports passing 
through the U. S. A. to foreign markets may be brought into the zone 
for storage and repacking, and may be exported to any foreign country, 
free of U. S. customs duty. Damaged goods or spoiled products may be 
screened out by the importer, reexported or destroyed, and duty will 
be required only on the usable goods accepted by the importer. Buyer 
inspection of products in the zone enables the importer and the market 





95 Tbid. at 17. 
96 Others are New York, New Orleans, San Francisco, Los Angeles, Seattle. 
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outlets to see and test products thus obviating the costly importation 
of unseen goods. Importers are free to invite buyers to inspect and 
sample their goods. A foreign exporter may use the facilities of the 
zone too. He may consign shipments of goods to himself for storing 
in the zone, and he maintains complete control over those goods. He 
may designate an agent or the zone operators to examine and cull his 
shipments for him . . . to manipulate his goods, arrange to clear them 
through the customs and ship them to their ultimate destinations. 
Loans under certain circumstances may be obtained on non-perishable 
goods held in the zone, through the use of negotiable warehouse re- 
ceipts.’’®7 


To these facilities and rights must be added legal permission to 
manufacture and exhibit as authorized by the 1950 legislation cited. 
The operation at San Antonio would appear to be a foreign-trade zone 
which in effect includes an airport in that planes can taxi directly to 
the warehouse in the ‘‘free’” area. While not the customs-free airport 
which the facilitation experts conceived, it is close to it for Foreign- 
Trade Zone No. 6 was designed to serve an inland hinterland. It is 
the first U. S. zone not situated on the ocean shore, and opens the way 
to other such ventures. It is not clear just how important the right 
to manufacture — extant at San Antonio but not in the Annex 9 defi- 
nitions of customs-free airport and customs-free trade zone — will be. 
There has been no pressure for such facilities at either Shannon or 
Tocumen, and no evidence is available that there has been any in U. S. 
Zone 6. 


An interesting comparison of existing and desirable facilities at 
various types of international air termimi emerged at the Third Ses- 
sion of the ICAO Facilitation Division in Buenos Aires. The results 
are embodied in the analytical table designated Appendix A.%* The 
evaluation prepared by the ICAO facilitation secretariat is particularly 
important, for it® reveals that the present trend of expert thinking 





97 Brochure prepared by operators of Zone 6 (1950) and supplied by For- 
eign-Trade Zones Board, Washington, D. C. 

98 Appendix to ICAO Doc. FAL 3, WP/18, 7/6/51. 

992.1 Any international airport today, if it provides the full facilities con- 
templated under certain Convention Articles, Resolutions and Recommended 
Practices, compares favorably with existing free airports except that it does not 
then have (a) certain free trade zone features (these should not be minimized, 
but the extent of their use in connection with aviation is largely an unknown 
factor); (b) the larger geographical area (i.e., the entire airport) within which 
operators and the loads they carry are completely free of red tape; and (c) such 
prestige advantage as accrues from the title “free airport.” 

2.2 The major success of free trade zones in the field of maritime transport 
appears to have occurred (e.g., along the northwest coast of Europe) where cargo 
would come into such zones via ocean-going vessels for trans-shipment on smaller 
vessels (e.g., through the Rhine River and Euporean Canal Systems). It does 
not appear that trans-shipping will become as major a feature in aviation because 
the same aircraft is more likely to carry the cargo on through to destination. 
However, one can readily conceive of air cargo (e.g., watch parts, air mail editions 
of periodicals, etc.) being flown intercontinentally to one strategically located city, 
for trans-shipment via different aircraft to all other major cities on the same 
continent. 

2.3 As implied in 2.1(b) above, greater gain facilitationwise is secured 
when all of the items listed on the attached chart can be accomplished anywhere 
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does not particularly favor the devotion of considerable effort to cus- 
toms-free airports as such, with all the lengthy legislative and admin- 
istrative delays, if the great majority of the facilities and advantages 
can be gained more simply and speedily through implementation of 
other provisions of Annex 9 in direct-transit areas. A Dutch descrip- 
tion of the facilities are Schiphol Airport illustrated!’ what can be 
done without establishment of customs-free airports. On the basis of 
recent discussions with airline operators in New York, it can be stated 
that the carriers have lost some of their enthusiasm for concentrating 
on long range projects such as free airports and their clearance special- 
ists would prefer to focus the facilitation program on other immediate 
issues. The IATA position’! concurs with this practical approach. 

ICAO surveys in 1950! and 19511? showed that only France and 
the United States!’ were seriously considering the establishment of 
customs-free airports in the near future. Early in 1952, the Depart- 
ment of Civil Aviation of the State of Israel began a preliminary sur- 
vey of the problem but dropped the project in the face of more pressing 
aeronautical development problems. Today, governments and carriers 
seem to be emphasizing improved direct transit facilities. Ireland has 
reported no demand for the erection of warehouses at Shannon and 
noted that entrepot activities in air cargo remain “a matter for con- 
jecture.”?°° The ICAO staff is continuing its study of the various 
terminal facilities best suited to the changing needs of international 
air transport. 


There is still a great deal to be done in the facilitation program. 
Many countries are following the U. S. lead and setting up inter- 
departmental committees'® to handle airline clearance, and there has 
already been a regional FAL conference for Europe. As Mr. A. A. 
Berle said in another connection, “. . . we are trying to work out... 





within the bounds of an entire airport. Where it is not practicable to have an 
entire free airport, because of the difficulty of providing supervision throughout 
its entire area by means of guards or fencing arrangements, then up to four so- 
called “free zones” might be created in or around an airport which simply accom- 
plish the purposes of (1) a “direct transit” area; (2) a “bonded or supervised 
stores” area; (3) a “bonded or supervised ground equipment” area; and (4) a 
“free trade zone.” Except in the last case mentioned, however, there appears to 
be no particular reason why the formal designation “free zone” should be given 
to the areas concerned, unless by so doing (in the case of the direct transit area) 
goods could then be sold free from customs duties and domestic sales taxes.” 
ICAO Doc. FAL 3—WP/18, 7/6/51, pp. 1-2. 

100TCAO Doc. FAL 3—WP/33, 22/8/51 on “Proposal to Establish Direct 
Transit Facilities on Airports.” 

101 Reflected in IATA’s lack of support for customs-free airports at Buenos 
Aires and in ICAO Doc. FAL 3—WP/96. 

102 TCAO Circular 14—AT/3, cited supra, in special chart section at rear. 

103TCAO Doc. FAL 3—WP/1, 18/4/51, chart section at rear. 

104 In 1948, the ACC announced it was backing legislation for customs free 
airports in the previously cited “Simplifying International Air Transportation” 
at 26. 

105 TCAO Doc. FAL 83—WP/68, 20/11/51, at 1. 

106 Dr. Edward P. Warner, writing on “ICAO After 6 Years” in No. 15 
of the IATA Bulletin, June 1952, p. 80, noted that “At least 30 states have set 
up inter-departmental facilitation committees.” The June 1953 issue, No. 17, 
carries an article by Dirk Wessels Van Leyden describing Argentina’s Inter- 
ministerial Commission on air clearance, pp. 79-80. 
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an orderly and friendly way by which the processes of peaceful trans- 
port can be resumed.’ Looking back over this brief introduction 
to the many complex problems of airline frontier clearance formalities 
and customs-free airports some half century since Man first flew in a 
powered heavier-than-air machine, the words of Colonel Charles Lind- 
bergh seem particularly appropriate: 
“Every advance in transportation has stimulated commerce and 
brought people into closer contact with each other. One after 
another the fears and prejudices of isolation has been overcome 
as methods of communication and transport improved. Aviation, 
with its great speed and freedom of movement, is too powerful an 
instrument of progress to be long confined by the remaining arti- 
ficial restrictions left over from an age of provincialism. Con- 
structive thought in turning more and more toward international 
cooperation, and nothing is more important in this field than the 
simplification of communication and intercourse at the present 
time.”108 





107 Hearings on H.R. 52, 88, 78th Cong. 2nd Sess. 

108 League of Nations’ Organization for Communications and Transit, 
“Enquiries into the Economic, Administrative and Legal Situation of Interna- 
tional Air Navigation” vii, C.339.M.139.1930. VIII. 
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THE IMPACT OF MUNICIPAL AIRPORTS 
ON THE MARKET VALUE OF REAL 
ESTATE IN THE ADJACENT AREAS* 


By HERMAN O. WALTHER 


Real Estate Appraiser and Consultant, Chicago, Illinois; Univer- 
sity of Wisconsin, B.A., 1923; Northwestern University, M.B.A., 
1926; Lecturer on Real Estate at Northwestern University for nine- 
teen years; Lecturer for the American Institute of Real Estate 
Appraisers, Case Study Courses, since 1935; former President, 
American Institute of Real Estate Appraisers; former President 
of the Society of Residential Appraisers. 


RANSPORTATION has played a very dominant role in the estab- 

lishment and growth of our American cities. In the beginning it 
was boats and horses, then the railroads, then the automobiles and now 
in the past quarter century airplanes. Each form of transportation 
became popular because it gave travelers and shippers more speed, 
comfort or convenience. The ready acceptance and use of air trans- 
portation by the United States traveler and shipper is evidence that it 
is the latest to meet the test of speedy, comfortable and convenient 
transportation. In less than twenty-five years the gross annual dollar 
volume of passenger transportation of some of the individual airlines 
has exceeded that of some of our principal railroads. 

All of our principal communities have long recognized the need 
for adequate transportation facilities for their areas. Farlier this took 
the form of making sure that the community “got on the railroad.” 
In more modern form the same basic urge for economic welfare dictates 
that the community must have reasonable access to principal highways 
and it must have air transportation in suitable form if it is to remain 
competitive with other communities. No Chamber of Commerce of 
a principal city can make an effective bid for business and industry 
unless it is able to prove that adequate air transportation is available. 

The basic requirement for air transportation is the provision of 
an adequate airport. There must not only be an airport, but the airport 
must be accepted as a necessary and ordinary part of municipal responsi- 
bility. 

The airport must have a large enough area to provide for the run- 
ways and operating sites and to make sure that unobstructed approach 
lanes will provide the best opportunity for safe operation. But it is not 
sufficient that the airport be adequate in size. It must be located at a 
point convenient to the homes and business establishments of the po- 





*Read to the American Institute of Real Estate Appraisers in General Ses- 
sion at the Biltmore Hotel, Los Angeles, California on November 10, 1953. Re- 
printed with permission of The American Institute of Real Estate Appraisers 
from The Appraisal Journal, January 1954. 
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tential user of air transportation. A large part of the potential time 
saving appeal of air transportation is lost if long or inconvenient jour- 
neys are required before the airport is reached and the flight is avail- 
able. 

The concensus is that travel to and from the airport must depend 
principally on the surface travel vehicle. While there is but little doubt 
that the helicopter will one day have an important place in inter-city 
transportation, the majority of the passengers will continue for a long 
time to go to the airport in an automobile, limousine or taxicab. Plan- 
ning for the location of the airport must be on the basis that highway 
travel will permit ready convenient access. Other things being equal 
the airport with the most convenient location and/or direct limited 
access highway transportation will be the airport with greatest utility 
to the users of air transportation. 

When air transportation graduated from carrying mail and a few 
passengers to a gigantic business with thousands of flights daily and mil- 
lions of passengers monthly some people began to wonder what effect 
this activity was having on the value of adjacent real estate; especially 
homes. Their first reaction tended naturally to be that the noise and 
fear of a crash would tend to depress the value of residential real estate. 
There were a few people who thought acreage property would be 
benefited by the presence of an airport, if for no other reason than to 
take care of expansion. There were others who thought that better 
transportation to the airport provided by the city would tend to give 
the area better acceptance. But these were in the minority and there- 
fore it seemed that over the years more and more people were of the 
opinion that the presence of airports and their activities depressed the 
value of residential real estate. This opinion was accepted by some of 
the lenders of mortgage money and they tended to restrict the amount 
of money they would lend to be secured by property adjacent to the 
airport. The opinion became so strong, a few agencies of the Federal 
Government which have to do with the insurance and guarantee of 
home loans restricted insurance and guarantee of loans in certain areas 
adjacent to airports. There were some who wrote articles on the 
depressing effect of the presence of airports including tables which 
tended to show where the values were depressed most. In at least one 
community political campaigns were waged on how the candidate 
stood on the presence or absence of airport facilities. In recent years 
the indictment became stronger and more vocal; but nowhere was there 
any factual evidence that the airport did actually depress the value of 
residential real estate. As a matter of fact there was ample evidence of 
an enigma because if the airport did have such a damaging influence, 
how could the construction of so many residences be encroaching on 
the immediate adjacent vacant land. 

In the early stages of this indictment IT had no reason to disbelieve 
and consequently admitted it seemed to be true. Later I happened on 
two occasions to be a house guest of the Commandant of the Naval Air 
Station in San Juan, Puerto Rico. This air station as in many insular 
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possessions, was also the municipal airport. My room was within 200 
feet of the runway and during the first night I watched every plane 
take off. The third night I did not even hear the planes. Not too long 
ago I was on the island of Guam and had to stay where the local govern- 
ment suggested, namely, an old officers’ quarters on a hill. ‘The wind 
blows in the same direction practically all the time in Guam and con- 
sequently all planes came within four or five hundred feet from my 
quarters. It seemed the first night or two the planes were going to get 
in bed with me but in about three days I rarely heard them. There is 
much evidence too about the noise from railroads in the suburbs. Those 
who live nearby get so used to the trains that they rarely hear them in 
spite of the fact that they make the pictures shake on the walls. It seems 
that our hearing sense is so constituted that it can very easily adapt 
itself to certain noises. So far as the fear is concerned it can be proved 
mathematically fairly easily that the chance of a plane crash at a particu- 
lar spot is so remote that it is hardly worth considering. Those experi- 
ences and observations in the field motivated me to change my mind 
about the effect of airports on the value of vicinage real estate. There 
was no proof, however, and therefore the time seemed to be right for 
a factual study. 

Ever since my first flight in 1933 I have been very much interested 
in air transportation. In addition to doing a lot of flying in commercial 
aircraft I have spent many hours at the airport on the observation deck 
just watching the planes. To this day whenever there is a waiting 
period in an airport I usually spend it on the observation deck. This 
interest coupled with my desire to be better informed in my appraisal 
business made an assignment to make a factual study of the Chicago 
Midway Airport a welcome one. 


CHICAGO 


The Chicago Midway Airport was considered an excellent one for 
study. First of all it is the busiest airport in the world with more than 
800 movements a day and more than 5 million passengers a year. It 
employs nearly 7000 people. Second, in area it is comparatively small 
with only a section of land, one square mile, which means that most 
of the six runways are less than a mile in length. This condition means 
that planes must contact the runways as soon as possible after reaching 
the field and this in turn means either that the descent is precipitous or 
the plane flies lower over adjacent territory. Third, residential build- 
ings are very close to the ends of the runways. In several areas houses 
are within three or four hundred feet and in no case are they more 
than about a quarter mile away. Fourth, a high percentage of the land 
within a mile of the airport is improved with residences. 

It seemed therefore that if airports had an adverse effect on the 
value of vicinage real estate, it would tend to show up conspicuously 
in a study of the area adjacent to the Chicago Midway Airport. 

One of the most important measures of the effect of the airport on 
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the adjacent residential real estate is a comparison of market behavior 
in the airport area with other similar areas far removed and not in an 
airport environment. Accordingly we chose an area which extended 
a mile in each direction from the airport, and three other areas, two 
of which were eleven miles away in opposite directions and one about 
five miles southeast which was improved with higher priced homes. 
The areas eleven miles removed were as similar to the airport area 
as could be found in the Chicago area. 

In each of the selected areas efforts were made to find real estate 
which had sold in a five year period before the second World War and 
had sold again in the period from 1948 to 1952. The difference in 
selling price would measure the amount of increase or decrease for the 
period. Since this period was inflationary the differences obviously 
would be increases. 

The principal question was, how much and whether there was a 
greater increase in one area than another, particularly the airport area. 
The county records were searched for double transfers; that is one 
before the war and another after. The records disclosed the names of 
the grantors and grantees, the dates, the amount of revenue stamps, 
the legal description and the address of the property. This informa- 
tion was recorded on a card which was taken into the field to check 
the type of property and wherever possible to confirm the selling price 
indicated by the revenue stamps. Efforts were made to ascertain 
whether it was an out and out voluntary market transaction. In addi- 
tion investigators tried to ascertain whether there were any special 
improvements, additions or alterations made between the dates of the 
sales; and an experienced appraiser inspected the property to ascer- 
tain whether the indicated price fell within the zone of reasonableness. 

Because of the ever changing price level during this period it was 
necessary to adjust the first sale prices to 1940 and the last sale prices 
to 1952; and also add to the first sale prices any substantial improve- 
ment to the property. The prices were adjusted according to market 
experience in Chicago as follows: 


1—An increase of 5% each year from 1935 to 1940 
2—A decrease of 5% each year for years after 1940 
3—Sales in 1951 and 1952 no increase 

4—Sales in 1950 add 10% 

5—Sales in 1949 add 20% 

6—Sales in 1948 add 25% 

7—For each additional year an additional 5%. 


Any increases for improvements were either indicated by the owner 
or appraised by the appraiser. 

Over 100 double transactions were tabulated. The tabulations 
showed the address of the property, the type of building, the date of 
the first sale and the amount, a correction for date, an addition for 
alterations or additions, the total consideration, the date of the last 
sale, the amount of correction for date and the total 1952 adjusted 
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price. The ratio of the last sale to the first sale was tabulated and also 
the percentage increase. All properties in all the areas were treated in 
exactly the same way. By using the three commonly accepted statistical 
devices known as the arithmetic average the median and mode on these 
tabulations it was apparent that the ratio of the last sale to the first 
sale tended to be between 2.55 and 2.60 or to take the exact median 
figure 2.56. The mode was 2.60. There was a strong tendency indi- 
cating a ratio of the adjusted sales price in 1952 to the adjusted sales 
prices in 1940 of 2.56 or a percentage increase of 156%. In other words 
if a residence sold in 1940 for $6,000 the owner could expect to receive 
in 1952 2.56 times as much or about $15,360; in round numbers he 
could expect to sell from between $15,000 and $16,000 in 1952. 

The same treatment was given the transactions in the other three 
areas. The ratios of increase were almost identical. In the northwest 
section, eleven miles northwest of the airport, by coincidence the 
median figure was 2.56. In the southeast section the ratio took a 
slightly different pattern because of the different types of property but 
when these different types of property were compared to the airport 
the results were almost identical. The Beverly Hills section five miles 
southeast which is a very fine residential neighborhood also indicated 
the same market behavior as the airport neighborhood and the two 
areas, eleven miles in opposite directions from the airport. 

We were also interested in the distribution of the double transac- 
tions in the airport neighborhood. Because there were many who 
thought that the influence was greater in the path of flight than else- 
where in the general area we broke down the transactions. We plotted 
the location of the transactions to see if the ratios of increase were any 
different under the runways from elsewhere. It was interesting to 
note that the ratios were no lower in the path of the runways than they 
were in other sections of the airport area. 

Another test of the effect of the airport on residential real estate 
is the number of improved residential properties for sale as compared 
with residential properties for sale in the other selected areas. A care- 
ful canvass by the president of one of the local real estate boards indi- 
cated that there were fifty-two properties for sale. Of these, twenty-five 
were offered by real estate offices and twenty-seven by individual 
owners. These offerings were distributed on a map which disclosed 
that they fell in all parts of the area. It was estimated that there were 
about 6500 residential structures in the defined neighborhood area. 
The offerings therefore represented less than 1% of the properties in 
the area. It was also noted that when properties in the area were placed 
on the market they were sold within a very short period of time. 

The number of properties for sale in the airport section was con- 
spicuously low. The northwest section which covers an area of one 
square mile had an estimated seventy-five properties for sale. Allowing 
for industrial, business and vacant property, the airport area is still 
much larger than the northwest area but has a little more than two- 
thirds as many improved residential properties for sale. The southeast 
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section also had an estimated seventy-five properties for sale. ‘The rela- 
tionship between the airport area and this section was even more pro- 
nounced as far as size is concerned. The estimates of the number of 
improved properties for sale in the northwest and southeast sections 
were made by real estate offices active in these areas. It appeared there- 
fore that improved residential property in the airport area was not for 
sale in any great quantity and that the comparative demand was strong. 

Another indication of the effect of the airport on the adjacent area 
is the amount of new construction in the defined neighborhood. Out 
of approximately 6500 homes within a mile of the airport about two- 
thirds of them or 4300 had been built since 1940. Most of this building 
took place after World War II. There were conspicuous indications 
that many more buildings would be built in the immediate future. 
One builder who had built 100 buildings a year for many years planned 
to build 100 more in 1953. 

Industrial property had an unusual growth during this period in 
the vicinity of the airport. Fifteen new industrial plants were built 
within a half mile northwest of the airport and about fifty more were 
either built or expanded within about a half mile southwest. Indus- 
trial vacant land tended to more than double in value during this 
period. There were many indications that the expansion of industrial 
property would continue in the airport area. As this original report 
was being made an industrial tract was sold for 25c a square foot. The 
purchasers it was reported intended to divide and offer it for sale at 
prices ranging from 50c to 60c a square foot. This development is 
less than 200 feet from the airport. 

The value of vacant residential lots during the twelve year period 
had increased from practically nothing, that is to say the cost of paying 
back taxes and so forth, to as much as $50 a front foot. This condition 
is, of course, the result of building activity which in turn could never 
have transpired had there been a conspicuous negative effect motivated 
by the airport. 

Business property for the most part did not enjoy any material 
increase in value. There is a good reason for this condition, namely 
that the supply is many times greater than the demand can ever hope 
to use. This is not only true in the airport area but in practically every 
part of Chicago. Obviously the neighborhood shopping centers in the 
airport area got the benefit of the business contributed by 4300 new 
homes and of course some of the business property near the airport 
terminal increased materially in value because of the more than five 
million passengers and spectators which use the airport terminal an- 
nually. 

Based upon the nature of the market behavior in the area sur- 
rounding Chicago Midway Airport as compared to other areas outside 
of the airport environment, one can come to no other conclusion than 
that the airport did not affect the value of vicinage real estate adversely. 
To summarize: 
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Approximately 4300 homes were built and sold since 1940. 
Builders have plans to build many more homes in 1953. 
The ratio of 1952 sale prices to 1940 sale prices tends to be 
about 2.56 which is practically the same as in other selected 
sections of the city. 

4. Properties offered for sale are proportionately fewer than in 
other sections of the city. 

Industrial real estate has increased materially in volume and 
value. 

6. Residential vacant land which has been in ample supply in 
the airport area as well as in many other sections of the city 


is gradually being utilized. 


oo NO 


or 


This is the result of a factual study. It is also confirmed by realtors 
and builders who operate in the neighborhood. If the activities of the 
airport tended to cause some inconvenience in the nature of noise, 
interference with television, et cetera, such inconveniences appeared 
to have been completely offset by the amenities which the airport had 
brought to the neighborhood. 


Los ANGELES 


The results of the Chicago study motivated other studies in differ- 
ent parts of the country. One of these was made in Los Angeles. Both 
the Los Angeles International Airport and the Lockheed Air Terminal 
were included. Studies followed the same general outline as that em- 
ployed in Chicago. 

The International Airport is located about fourteen miles south- 
west of the center of downtown Los Angeles. It now contains about 
1091 acres but ultimately will utilize nearly 2600 acres. In 1952 there 
were more than 218 thousand movements and nearly 214 million pas- 
sengers. In addition there were nearly 30 million pounds of airmail, 
over 13 million pounds of air express, and over 42 million pounds of 
air freight. 

Three sides of the airport (a mile in depth) namely, North, South 
and East were selected as the airport area. Since the airport land runs 
almost to the Pacific Ocean it did not seem practicable to try to find 
sales to the West. In this selected area were found more than a hundred 
properties that sold in 1942 and 1943 and sold again from 1951 to 1953. 
The ratios of the last sale to the first sale were recorded and compared 
with the sales of twenty-five properties in North Hollywood, which is 
approximately fourteen miles north of the International Airport. In 
addition to making comparisons with this area the ratios of increase 
were compared with the index of market prices of single family dwell- 
ings in Los Angeles county as published in the Residential Research 
Report. This index is prepared by FHA appraisers and appraisers of 
three large banks. The appraisers make independent appraisals based 
upon recent sales in each area, current construction costs and the opin- 
ion of well-informed reputable real estate brokers with offices in the 
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respective districts. he appraisals are submitted to a committee com- 

posed of FHA and bank officials which arrives at a final valuation used 

in the index. The ratios in the airport area tended to average 2.78 

and those in the comparable area in North Hollywood tended to aver- 

age 2.85. The ratios indicated by the Residential Research Committee 

Index was 2.60. We, therefore had the area adjacent to the Interna- 

tional Airport higher than the Residential Research Committee Index 

and a few points lower than the North Hollywood area. Generally 
speaking, however, they tended to be about the same. 

The area around the Lockheed Air Terminal which is located about 
fourteen miles northwesterly of the center of downtown Los Angeles 
on a tract of 510 acres was also studied. Lockheed Air Terminal had 
about 125,000 movements in 1952 and handled approximately 761,000 
passengers. Due to the nature of the surrounding area only the district 
lying southerly of the airport was found suitable for double transac- 
tions. This area was extremely well-suited for the purpose of this 
study, since it lies only one-half mile south of the end of the main run- 
ways directly below the take-off zone. Twenty-five double transactions 
in this area indicated a median average of 2.79 which is almost identical 
with the International Airport’s double transactions, slightly higher 
than the Research Committee’s Index of 2.60 and very slightly lower 
than the North Hollywood area. 

The data gathered on both airport areas indicated the following 
conclusions: 

1. That the impact of the Los Angeles International Airport 
and the Lockheed Air Terminal on the value of vicinage real 
estate was not unfavorable. 

2. The unprecedented building activity in residential and 
industrial real estate during the past ten or twelve years in 
the airport areas could not have transpired if the airport 
influence was conspicuously detrimental. 

3. Factual information disclosed that within a mile of both 
airports, almost 17,000 residences were built since about 
1940. Nearly 700 commercial and industrial buildings were 
built during the same period. 

4. Proportionately fewer properties were offered for sale in the 

airport areas than in other parts of the community. 

The rise in value of residential real estate in the airport 

areas was practically the same as in one comparable section, 

and more than the average in the metropolitan area of Los 

Angeles as evidenced by the Index of Market Prices of Single 

Family Dwellings compiled by the Residential Research 

Committee. 

6. The increase in price of industrial property was greater 
in the airport areas than in other industrial sections. 

7. Commercial developments had been restricted to main in- 
tersection corners to serve the needs of new residents. Prices 
rose materially but no actual comparisons were made. In 
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1941 many of the existing commercial areas were unde- 
veloped acreage valued at $1,000 to $1,500 an acre. At the 
time of the report, Sepulveda Boulevard frontage in strong 
locations in the Westchester shopping center near the In- 
ternational Airport was valued at from $1,250 to $1,500 per 
front foot for vacant lots 150 feet in depth. 

Practically all residential areas near the airports were well 
maintained and presented a better than average appearance. 


DENVER 


In Denver a study was made of Stapleton Field which is located in 
the northeast part of the city of Denver about five miles northeast of 
the central downtown business district. It comprises 1,889 acres of 
land. It employs about 2,250 people, and has about 360,000 move- 
ments. The scheduled airlines carried about 727,000 passengers in 


1952. 


The study was made along the same lines as the studies in Chicago 
and Los Angeles. The conclusions were as follows: 


l. 


nN 


A factual and statistical study of the ratio or price increases 
on residential dwellings located in the airport area and in 
areas not environed by airport influence shows that there is 
no difference in the amount of increase in price of these 
properties regardless of the area in which they are located, 
between the years 1940 and 1952. As a matter of fact the 
ratios of increase in the airport area tended to be very 
slightly higher than in the comparable areas. The ratio in 
the airport area tended to be slightly over 2.00 whereas the 
ratio in the comparable areas tended to be slightly less than 
3.00. 

The phase of the study devoted to residential land prices in 
the airport area, as contrasted with prices in areas not en- 
vironed by airport influence, showed conclusively that the 
prices paid by subdividers and builders for residential sub- 
division land near the airport are approximately the same 
as the prices paid for residential subdivision land in areas far 
removed from the airport. 

The portion of the study devoted to relative building ac- 
tivity in the airport area, as contrasted with other areas, 
shows that there was considerably higher volume of resi- 
dential construction in the airport area than in areas not 
environed by the airport, between the years 1944 and 1952. 
A total of about 4138 new homes were completed and sold. 
The number of homes for sale in the airport area was 212 
out of a total of 6,326 for a percentage of 3.35. The per- 
centage in the comparable areas was 2.67 per cent and 3.10 
per cent respectively which is fractionally lower than the 
airport section. 
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That portion of the study predicated on opinions and judg- 
ments of qualified persons in real estate and related fields 
tends to confirm the conclusions set forth in the report. 

On account of adequate shopping outlets which adequately 
serve the residential area around the airport there appeared 
to be no demand for any retail shopping center in the im- 
mediate vicinity. 

There had been no industrial construction to speak of close 
to the airport. The availability of many acres of industrial 
zoned land west of the airport area and closer to centers of 
population and downtown area of Denver had made un- 
necessary the development of land in closer proximity to 
the airport for this purpose. 


DALLAS 


In Dallas the study included Love Field. Love Field is located about 
5.8 miles northwest of the center of the business section of the city. It 
has three runways and within its borders 5,200 persons were employed 
In area it has 640 acres. An aerial photo disclosed a large number of 
homes and manufacturing plants within a mile of the airport. On three 
sides there were modest homes, for the most part on 50 foot lots—on 
the east and northeast they were better than average in modern sub- 
divisions with curvilinear streets et cetera. 

The study made along the same lines as the others suggests the 
following conclusions: 


:. 


nm 


That the ratio of 1952 adjusted sales prices to 1940 sales 
prices was about 2.75 which is fractionally lower than the 
other selected areas of the city, but for all practical purposes 
the same. 
That approximately 3,800 homes were built and sold since 
about 1940. 
That builders were programming further construction in 
the immediate vicinity of the field. 
Property listings for sale were proportionately higher than 
in the other selected areas in the city. There could have 
been several reasons for this condition other than airport 
influence. 
a—There were many G.I. owners whose financing privi- 
leges offered opportunity for speculative profit. 
b—In a new area populated by younger people there may 
have been many job transfers et cetera, which moti- 
vated the listing of property for sale. 
c—More than two-thirds of the homes in the airport area 
had been built in the last ten or twelve years. Many of 
them were no doubt people who bought homes be- 
cause they could find nothing for rent. Some of them 
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may not have been assimilated to home ownership and 
consequently wanted to sell. 

9. Industrial real estate in the airport area had increased ma- 
terially in volume and in value. Nearly all of the industry 
in the airport area and in the Airlawn Industrial District 
had been built during the last twelve years. The value of 
industrial land had increased more in this area than in some 
of the other industrial districts in Dallas. 

6. Residential vacant land had increased in value by a ratio 

which tended to be 4 to 1. This increase in value seemed to 

be even greater than in other sections of the city. 

Business property, vacant, was not in great supply. Several 

large shopping centers in the area seemed to have met the 

needs of the many new home owners. Scattered business 
properties were few and not too much desired in any of the 
areas. 


~J 


NEWARK 


A study was made of the Newark, New Jersey Airport. The closest 
communities are Newark to the west and Elizabeth to the south. It is 
located about three miles southeast of the center of Newark on meadow 
land lying west of Port Newark and along the west side of the New 
Jersey Turnpike. The Newark Airport was originally selected after 
a study of 72 other sites, as best suited for serving the metropolitan 
area and Essex County. Observation discloses it to be almost like an 
island with a wide moat around it. Water and low meadow land ex- 
tends in every direction for more than one and a half miles. The closest 
homes are at least one and a half miles away. Newark and Elizabeth 
are old communities and for the most part have been built up for 
many years. Because the meadow land requires piling and is zoned 
for industrial use, there were practically no homes built within one 
and a half miles from the airport. 

The study in Newark therefore dealt with the closest homes in 
Elizabeth and Newark as compared with homes in other communities 
far removed. The communities selected were East Orange five miles 
northwest and Plainfield about fifteen miles southwest of the airport. 
Both communities are completely outside the airport environment. 

The result of the study may be summarized as follows: 


1. The ratio of 1952 sales prices to 1940 sales prices tended to 
be about 2.67 in all neighborhoods studied. The tendency 
was so strong that for practical purposes one might conclude 
they were identical. 

2. Property listings for sale were comparatively few in number 
and showed very low percentages of the total number. New- 
ark 1.18%; Elizabeth 1.58%; Plainfield 1.06%; and East 
Orange 2.52%. The two communities nearest the airport 


showed fewer than in East Orange and very slightly more 
than Plainfield. 
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3. Industrial property had not increased materially although 
when it sold it brought about twice as much as in 1940. 
There are at least two reasons for this situation; 

(1) high taxes in Newark 
(2) low land which involves great expense in utilization. 

4. There was no new housing to speak of except a small devel- 
opment on marginal land at the extreme north end of Eliza- 
beth closer to the airport than any other part of Elizabeth. 

5. There was no new demand created for commercial property 
except for roadside stands and in the airport terminal; be- 
cause there were few people close by to make use of it. 

6. The surrounding area at Newark Airport was conspicuously 
different from other cities, especially in the west where 
thousands of homes and hundreds of factories were built 
within a mile of the airports. This condition is largely the 
result of the topography of the area and high taxes. 

7. All data pointed to the fact that the Newark Airport had 
no unfavorable influence on vicinage real estate. 


New York — LA GUARDIA FIELD 


The sixth airport study was made on La Guardia Field located on 
the Borough of Queens on Flushing Bay about five and one-half miles 
northeast from Times Square in Manhattan. It is a piece of filled land 
which juts out into Flushing Bay and the East River. It has three run- 
ways, two of which take planes over water and a third which takes off 
over water in one direction. La Guardia is the second busiest airport 
in the United States with about 186,000 movements and about 41, 
million passengers, 34 million pounds of mail and more than 100 mil- 
lion pounds of freight and express annually. It employs over 7,700 em- 
ployees, a larger number than Chicago. 

The study here was similar to all the others with comparable areas 
in Queens Village about six miles from La Guardia and an area in 
Brooklyn near the Holy Cross Cemetery about eleven miles from 
La Guardia Airport. 

The results of the study suggested the following: 


1. The ratio of 1952 sales prices to 1940 sales prices tended to 
fall between 2.30 and 2.70 in the three areas studied. The 
ratio in the airport area and in the Holy Cross (Brooklyn) 
area were practically the same and the ratio in the Queens 
Village area was very slightly higher. For all practical pur- 
poses then, one might expect to sell property in the La Guar- 
dia Airport area for approximately the same increase as in 
the other areas. 

2. Property listings for sale were no greater in the airport area 
than they were in the two comparable areas far removed 
from the airport. 

3. Between 600 and 700 new homes and about 95 multi-family 
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structures had been built in the airport area since 1940, 
This number, compared to the areas surrounding Los An- 
geles, Denver, Dallas and Chicago airports, was insignificant 
in number but this was accounted for by the fact that very 
little vacant land was available on the one hand and on the 
other by the fact that eastern cities are older for the most 
part and not growing as fast as the western communities, 
The tact remains that the presence of La Guardia Airport 
did not deter the building of many hundreds of new housing 
accommodations. It was indicated also that immediate fu- 
ture plans included the building up of a large segment ot 
the airport area with multi-family 6-story apartment struc- 
tures. They were to be built on the site of a large temporary 
housing project which was being removed. This site is under 
the path of the northeast-southwest runway of the airport. 
It was another strong evidence that the airport did not 
influence adversely the plans of builders. This construction 
was planned in spite of the fact that the land requires the 
sinking of piles. 

4, Vacant land, when properly zoned for its highest and best 
use, tended to sell for about twice as much as it sold in 1940. 


All data pointed to the fact that the activities of La Guardia Field 
did not affect the value of vicinage real estate adversely. 

In all communities an effort was made to get trade opinion on the 
effect of airport activity. In every case real estate brokers who had 
operated in the neighborhoods adjacent to the airports said that the 
activities of the airport did not affect their business adversely and that 
they confirmed the findings of our research. 

We did not have the same response from some appraisers and 
mortgage lenders. Some were doing business which confirmed the fact 
that airports did not adversely affect the value of real estate while others 
took an opposite view. Some appraisers and mortgage lenders were ot 
the opinion that the noise, interference with television and anxiety 
about plane movements built up sales resistance which they took into 
consideration in their appraisals of the value and their lending policy. 
Those who had this point of view were in no general agreement, how- 
ever, as to the extent of this economic obsolescence. 

It was our opinion, without regard to our research, that since real 
estate brokers were very much closer to the overall problem than 
appraisers and mortgage loan institutions, their experience qualified 
them to have better opinions. It was apparent that some of these 
appraisers and lending institutions were not basing their appraisals 
and lending policies on market transactions. They must therefore have 
expressed a fear that sales resistance might develop, or that there is a 
chance that something might happen sometime during the life of a 
long term mortgage loan rather than an opinion of the market behavior 


to date. 
These studies do not suggest that noise, interference with television. 








AIRPORT IMPACT ON REAL ESTATE VALUES 453 


anxiety about movements et cetera are non-existent in areas adjacent 
to airports. They most certainly are, as a canvass of the residents in the 
area will disclose. But they do suggest that either their effect is small 
or there are other amenities which offset the damage, if any, done by 
the presence of airplanes. In my opinion whatever damaging effect 
there is, is offset by the amenities which attach themselves to municipal 
airports. Some of these amenities may be: 


: 
2 


Better transportation developed on account of the airport. 
Thousands of new employees at the airport strengthens the 
demand for housing. 

In many places new industry built near the airport brings 
more job opportunities. 


SUMMARY 


The six factual studies which covered many parts of the United 
States left no doubt that generally speaking Municipal Airports do not 
affect the value of vicinage real estate adversely. Support of this gen- 
eralization is found in the following: 


:. 


or 


6. 


~I 


Over 800 double transactions revealed that the market 
behavior is about the same in airport areas as in areas not in 
the airport environment and that the ratio of increase from 
1940 to 1952 ran from about 2.35 to 3.00—with the strong- 
est tendency between 2.50 and 2.75. 

More than 30,000 buildings (nearly all homes) have been 
built within a mile of six airports in a twelve year period 
from 1940. 

The number of properties for sale in the airport areas was 
in most cases less and in a few very slightly more than in 
comparable areas. 

There appeared to be no appreciable difference in market 
behavior in areas in the path of flight from the other areas. 
That airport areas which included homes were in good con- 
dition with better than average maintenance. 

That trade opinion of real estate brokers active in the areas 
showed without exception that airports had not influenced 
the value of homes adversely. Trade opinion of appraisers 
and mortgage lenders was divided. Some thought that the 
noise, interference with television and anxiety, produced 
sales resistance; others did not. 

If the noise, interference and anxiety did have any effect 
on the market behavior, it was offset by amenities which 
resulted from airports. 








RECENT ADDRESSES 


ICAO AND THE MAJOR PROBLEMS OF 
INTERNATIONAL AIR TRANSPORT 


By EDWARD M. WELD* 
Assistant Secretary General, Air Transport Bureau, ICAO 


N SPEAKING to you of ICAO and the major problems of international 

air transport, I will outline the principal problems in the economic 
field with which it has tried to deal. In order, therefore, to focus the dis- 
cussion, I shall try to approach most of the problems from a single point 
of view. I think that the prospective operator of an air service feels the 
impact of the problems most keenly, so that I shall try to put myself in his 
place for discussing most of them, although I shall occasionally have to 
step out of that role. After discussing our problems generally, I shall con- 
clude by trying to give some idea of the particular aspects that become 
prominent when the problems are considered in their European setting. 

To start out then with a few words about the International Civil Avia- 
tion Organization. This is an international organization formed by a Con- 
vention drawn up at the International Civil Aviation Conference which took 
place in Chicago from 1 November to 7 December 1944. ICAO has now 59 
member States, most of which are also members of the United Nations of 
which the Organization itself is a specialized agency. 

The activities of ICAO can perhaps be classified in two main fields. First, 
the technical field of air navigation. The second main field of ICAO’s work, 
of which I have the honour to be in charge insofar as the Secretariat is con- 
cerned, is that relating to the economic and financial problems of interna- 
tional aviation, that is to say, the air transport problems. This field repre- 
sents a new endeavour in international collaboration, since ICAO is the first 
international aviation organization empowered to deal with questions of 
this sort. At the time of the creation of the International Commission for 
Air Navigation in 1919, the problems in this field had hardly taken shape. 
Not only are the problems in the economic field probably more difficult to 
solve, or even to define, than those in the air navigation field, but we lack 
here the extremely valuable precedent of ICAN’s work. 

Every three years, the Assembly, the supreme governing body of ICAO, 
reviews all of the Organization’s activities. 1953 is such a year, and many 
of the matters which I am going to mention will be debated next month at 
our Assembly in Brighton.! The Council is a permanent body elected by the 
Assembly every three years and comprising 21 contracting States, including 
Italy. The Council confides most of its economic problems to its Air Trans- 
port Committee. This Committee, working with the Secretariat and on the 
basis of research and analysis, is the workshop in which the problems that 
we are discussing this evening are processed in the first instance. 


PROBLEMS OF THE INTERNATIONAL OPERATOR—COMMERCIAL RIGHTS 


We turn now to the operator and his problems, the first and perhaps the 
greatest of which is to secure the rights necessary to operate internationally. 
There is no freedom of the air analogous to the freedom of the seas, so that 
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the right to make any sort of an international flight must be granted, in 
some form or another, by the foreign country or countries to be flown over. 
The ICAO Convention confers this right to fly on all civil aircraft of its 
member States, unless they are engaged in scheduled services. This, of 
course, covers all non-commercial (generally called “private”) flights, and 
it also covers non-scheduled commercial flights into foreign territories 
unless traffic is to be put down or taken on. Our further discussion will be 
limited to commercial operations, since these constitute “air transport.” 

In the field of commercial aviation, two main considerations affect the 
rights of the operator. The first consideration is whether he contemplates 
operating a scheduled service, for if he does the Convention specifically 
provides that he may not operate over or into the territory of any foreign 
contracting State except with the special permission or other authorization 
of that State. The distinction between a scheduled international air service 
and a non-scheduled commercial operation is not always easy to draw, and 
the need for clarification on this point has prompted the Organization to 
spend considerable time in developing a definition of a scheduled service. 
It would take too long to give you the complete text of this definition. I 
will simply say that it contains two essential elements: in order to be 
“scheduled,” the service must be both accessible to the public and performed 
with systematic regularity. 

The second main consideration is whether the operator contemplates 
making a stop for traffic purposes in a foreign territory, for it is generally 
true that rights to operate non-stop or with stops for technical purposes 
only are accorded with considerably more freedom than traffic rights. 


COMMERCIAL RIGHTS, NON-SCHEDULED OPERATORS 


Now, if the operator is non-scheduled by reason of not falling within 
the definition to which I have referred, he has the right under the Conven- 
tion to operate into or in transit non-stop across the territory of contracting 
States, and also to make stops for non-traffic purposes, all without the 
necessity of obtaining prior permission. However, if he desires to take on 
or discharge passengers, cargo or mail in any particular State, his right to 
do so is subject to the right of the State to impose such regulations, condi- 
tions or limitations as it may consider desirable. 

The ICAO Convention gives no hint of what may be the nature of such 
regulations, conditions or limitations. Furthermore, there is a considerable 
divergence among national practices in the framing and application of 
these regulations. These divergencies have placed a severe handicap on the 
non-scheduled commercial operators. Perhaps the most irritating and 
frequently burdensome condition imposed is that of having to obtain prior 
permission for a given flight. The administrative difficulties connected with 
obtaining such permission may often be such as to nullify the prime advan- 
tage of the airplane as a carrier, namely, its speed. There are a number 
of lines along which the regulations for non-scheduled operators might be 
liberalized on a common basis. To name only a few of many possible points, 
it might be feasible to arrange for freedom for flights carried out purely 
on the business of the person owning the aircraft, for flights where an air- 
craft (particularly a small one) is wholly chartered by one person or under- 
taking without resale of space, or where the procurement of return loads 
might be facilitated. It does not seem too difficult to reach agreement, and 
the ICAO Council is inclined to the view that a satisfactory basis for agree- 
ment may exist. It has, therefore, advised the Assembly that if the latter 
shares this view the Council will give urgent consideration to the advisability 
and practicability of calling a conference during 1954 to discuss suitable 
measures of liberalization, standardization and interpretation of regula- 
tions covering this subject. 
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COMMERCIAL RIGHTS, SCHEDULED OPERATORS 


If, on the other hand, the operator proposes to run a scheduled service, 
his task under the Convention is much more complicated, for there he runs 
into the specific provision that no scheduled international air service may 
be operated over or into the territory of a contracting State except with the 
special permission of that State. Under prevailing practice, such rights 
would not be obtained directly by the operator himself, but would be nego- 
tiated on his behalf by his government. Any sort of scheduled operation is 
subject to this limitation, regardless of whether traffic is to be taken on or 
not. The framers of the Chicago Convention had tried long and earnestly to 
find a formula by which the exchange of commercial rights in international 
air transport could be written into the Convention, and international civil 
aviation thereby brought nearer to its ultimate goal of unrestricted service 
on a world-wide basis. This attempt had failed, but the Chicago Conference 
had instructed that the work be carried on by the Organization, and the 
Air Transport Committee accordingly set to work on the problem with 
enthusiasm. 


Before recounting the history of these efforts, it will be useful to pause 
and refer to the nomenclature usually used in the classification of commer- 
cial rights, namely, the so-called “five freedoms”: 


The first freedom is the right to fly over a foreign State without 
landing. 
The second freedom is the right to land for non-traffic purposes. 


The third freedom is the right to set down traffic originating in 
one’s own country. 

The fourth freedom is the right to take on traffic destined for 
one’s own country. 


The fifth freedom, and the one that has caused most controversy 
and trouble, is the right to carry traffic between two foreign coun- 
tries situated on one’s route. 


This fifth freedom is of particular importance to countries with long- 
distance services, say, in excess of 4,000 or 5,000 kilometers, where, as traffic 
is deposited by an outbound aircraft at various stages along its route, the 
payload progressively decreases unless other (i.e., “fifth freedom’’) traffic 
can be picked up to replace it. This is stating the problem in overly simple 
terms, but I believe we do not need to enter into the details here. Obviously 
this traffic, which is fifth freedom as to the long-distance operator we are 
considering, is the third and fourth freedom traffic of the local or regional 
air transport enterprises with whom the long-distance operator may be 
competing. Many countries consider competition from fifth freedom traffic 
offers a considerable danger to their own air services. 


Fortunately for international air transport, the Chicago Conference 
did, however, succeed in drawing up the so-called “International Air Service 
Transit Agreement,” which has now been signed by some 41 States. This 
Agreement grants to all signatory States, on a multilateral basis, the right 
for scheduled airlines to over-fly each other’s territory and to make stops 
for non-traffic purposes, i.e., the Transit Agreement grants the first and 
second freedoms. Thus, the airlines of the respective signatory States can 
traverse each other’s territory en route to the places where they have 
obtained commercial privileges without having to negotiate separate agree- 
ments for each country traversed. 


In the three years following the Chicago Conference, the Air Transport 
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Committee attempted to reach an all-embracing multilateral agreement.? 
This work culminated in the creation of a Special Commission open to all 
member States which was convened in Geneva in November, 1947. This 
Commission failed to achieve its main objective, but it elaborated a new 
text of a possible multilateral agreement and suggested that member States 
study it and make use of certain of its elements in agreements of more 
limited scope. 

Since then, ICAO has kept the problem under consideration but has not 
judged it worthwhile to exert another full-scale effort due to lack of 
promise of success. However, the forthcoming Assembly of ICAO will 
again have the maiter before it and will examine the possibilities of a 
multilateral agreement on a basis other than the universal one previously 
attempted. Among the possibilities mentioned are approaches based on the 
concept of a region, such as Europe or South America, of a route, such as 
the North and South Atlantic routes, and of particular categories of traffic, 
such as cargo and mail. 

In the present state of affairs, commercial privileges are still dependent 
on bilateral negotiations between the States concerned. These agreements 
require complicated negotiations into which often are injected considera- 
tions having little to do with aviation. Some 340 such bilateral arrange- 
ments linking most of the important countries of the world are now known 
to exist. The theoretical total of possible agreements is of course much 
higher, but the present network nevertheless offers a good basis for inter- 
national air transport. It is interesting to note that, among the twelve 
countries of Western Europe where some 66 bilateral agreements are 
theoretically possible, some 57 pairs of countries are now linked by approxi- 
mately 70 air services. This is one of the hopeful signs for this region of 
the world. 


JOINT OWNERSHIP AND OPERATION 


The formidable obstacles that the search for a multilateral agreement 
has encountered have led ICAO and its member States to cast about for 
other methods of achieving the desired result. As early as the Chicago 
Conference, it was realized that conflicting national interests and diversity 
of ownership were among the main factors that raised the problems, and 
that if a community of ownership of international air transport could be 
achieved then all questions of operating rights in the various participating 
countries should disappear. If, for instance, all the world’s airlines grouped 
themselves into a joint air transport operating organization in which the 
various States would have interests, the question of commercial rights to 
be granted to the various national companies could hardly exist, for each 
State would be interested in granting the maximum of operating rights 
to such an organization. Moreover, it has been realized that the trend of 
world opinion is moving steadily in the direction of international coopera- 
tion in other fields, as witness the Schumann Plan for pooling of iron and 
coal resources. It has often been declared that air transport must be in 
the forefront of such a trend. 

However, here too difficult problems of a special nature arise. Inter- 
nationalization of air transport might easily be found to require the 
internationalization of the manufacture of aircraft and ground equipment. 
Differing business and accounting procedures would have to be standardized, 
and the language problem, difficult even where business is transacted 





2 See, Cooper, “The Proposed Multilateral Agreement on Commercial Rights 
in International Civil Air Transport,” 14 Jour. Air LAw & C. 125, and McClur- 
kin, “Geneva Commission on a Multilateral Air Transport Agreement,” 15 Jour. 
Ar Law & C. 39. 
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between two parties, would prove much more difficult among employees in 
a world organization. 

It is worth citing one notable achievement in this field that has come 
to fruition. This is the achievement of the Scandinavian countries in find- 
ing a workable means of consolidating their respective scheduled interna- 
tional aviation enterprises into a single operating entity, with the full 
cooperation of the three airlines and three governments concerned.? The 
characteristics of this arrangement are a consortium that operates to all 
intents and purposes as a single enterprise under the control of one head 
office, with the various countries participating therein to a stated extent 
(Sweden, 3/7, Norway and Denmark, 2/7 each). Under this arrangement, 
the combined enterprise has shown a financial profit in each of the first 
two years of its existence, and appears to be on the road to a stable and 
prosperous future, whereas, prior to the combination, operating deficits 
had been the rule. 

A notable feature of the arrangement is that the three Scandinavian 
countries have in fact become a single territory for air transport purposes, 
the consortium operating between them without restriction and running 
also the internal services. The extent to which the apparent success of the 
SAS cooperative undertaking points the way to similar ventures on the 
part of other groups of countries is, however, a difficult question. There 
can be little doubt that one of the outstanding elements in the success of 
SAS has been the peculiar common heritage of the Scandinavian peoples, 
their habits of cooperation in other fields, and the similarity of their 
languages. Another factor no doubt is the size of the undertaking in rela- 
tion to the size of the population affected. The total population of Scandi- 
navia is of the order of 15 million, almost half of which is Swedish. The 
population of each of the three countries, and in particular that of Norway 
and Denmark, would seem somewhat small to afford sufficient traffic for a 
long-distance scheduled international airline. It therefore appears that 
in this case we have the combination of an airline of workable size serving 
a territory with a population adequate to provide the necessary traffic. 
The fact that the consortium resulted in the complete liberty of SAS to 
operate within all of Scandinavia as if it were a single country has no doubt 
been of considerable financial advantage. 

No doubt there are situations where the combination of operations in 
a single airline would improve efficiency, notably by eliminating undesirable 
competitive situations and by standardizing flight equipment. As against 
this, however, it must be recognized first that there are many types of 
competition that are desirable rather than the reverse, and that it is often 
difficult to distinguish clearly between the desirable and undesirable fea- 
tures. In the second place, much can be accomplished without consolidation 
by pooling and other cooperative arrangements, both in the financial and 
technical fields. 


POOLING AND SIMILAR ARRANGEMENTS 


In Europe especially, one result of the airline operators’ constant search 
for methods of avoiding the undesirable effects of competition has been 
the development of ‘“‘traffic pooling” arrangements between air services 
of different airlines operating along the same routes.4 Pooling arrange- 
ments for traffic, revenues and various reciprocal services have long been 





3 See, Nelson, “Scandinavian Airlines System Cooperation in the Air,” 20 
Jour. or Air Law & C. 178. 

4See, Wager, “International Airline Collaboration in Traffic Pools, Rate- 
Fixing and Joint Management Agreements—Part I,” 18 Jour. or Air Law & C. 
192 and Part II, 18 Jour. or AiR LAw & C. 299. 
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a characteristic of the European scene, and particular attention has been 
given to the extent to which these might be developed. 

The typical revenue pools, which flourished in Europe before the last 
war, are apparently on the wane. Under these, it used to be common prac- 
tice for services on a given route to be operated in designated proportions 
by the members of the pool, and revenues and sometimes also expenses 
apportioned accordingly. It has been estimated that in 1935 the proportion 
of pooled traffic within Europe was about 60%, whereas the same source 
estimates that it is now only about 20%. The growth of tourist services 
has provided a new competitive feature that may have had something to 
do with the shrinkage of pooling arrangements. Several cases, however, 
are known to exist where countries have apportioned routes between their 
territories, the airlines of one country operating one route and those of the 
other country operating another. Cooperative pooling arrangements seem 
to have been used hardly at all for the new long-distance services that were 
inaugurated after the war. 

On the other hand, there seems to be a growing measure of cooperation 
in the more mechanical features of finance and operation. The IATA 
Clearing House has enormously simplified inter-company billings where a 
ticket sold by one line is used in part for carriage over another. Moreover, 
ticket selling agency agreements are general. Many instances exist where 
the ground handling of aircraft of all airlines at a particular airport is 
performed by a single company. The same is true of the operation of com- 
munications facilities, where operating agencies jointly owned by several 
airlines are becoming increasingly active. There is also in existence at 
least one common equipment purchasing agency. 


OTHER PROBLEMS—BORDER FORMALITIES 


In another field, one of the most troublesome problems that confronts 
an international operator, as distinct from an internal operator, is that of 
border-crossing formalities.5 

The customs, immigration and public health procedures that have grown 
up over the centuries have been modeled essentially to accommodate the 
surface operator. One important distinction between the surface operator 
and the aircraft operator is that the former usually has time to complete 
the necessary documents on board en route; if necessary, formalities may 
be completed in the physical presence of the government officials concerned. 
This is not so with the airplane which arrives at great speed from a distance. 
Time consumed in filling out the necessary documentation before departure 
or on arrival is, moreover, relatively much more important in air transport 
than in surface transport. An hour and a half consumed at each end of a 
twelve-hour trans-Atlantic flight adds 25% to the actual travel time, where- 
as it would add only 2% to the time of a six-day sea voyage. Moreover, the 
airplane is still subject to various weather and other hazards that may 
compel it to turn up in a place other than its intended destination, with the 
possibility that all its documentation may be inapplicable. 

In an effort to alleviate the difficulties caused by cumbersome border 
procedures, ICAO has sponsored a comprehensive set of basic documenta- 
tion deemed to be sufficient to meet the legitimate requirements of the 
authorities of all States concerned, and has adopted Standards officially 
sanctioning these requirements, with the understanding that they should 
be maxima and that any State that can do with less documentation should 
come below even these relatively modest maxima. Thus, a single basic 





5 See, Wager, “Airline Frontier Formalities and Customs—Free Airports,” 
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document has been developed, the filing of which by the operator is designed 
to take the place of the several dozen different documents that he was former- 
ly required to furnish in many cases. 

Provisions are also established for facilitating the passage of traffic 
that is merely in transit; for standardizing visa requirements and permit- 
ting crew members to use their licenses as identity documents for tem- 
porary admission into a State; for procedures to be taken when landings 
have to be made elsewhere than at international airports; for the pro- 
vision of monetary exchange facilities at international airports; and for 
the facilitation of search, rescue and salvage operations. A new and im- 
portant recommendation is that airlines be permitted to import necessary 
ground equipment to be used in connection with their services free of 
customs duties, which should help to avoid repairing and servicing delays 
at points of call during international flights. 


TAXATION—LIABILITY—INSURANCE—RATES 


Like the operator of any business enterprise, the international air 
transport operator must face the problem of taxation. This may fall on 
his income, his property, his turn-over, or may take the form of special 
taxes levied, e.g., on fuel. In view of the importance of this problem the 
Council of ICAO has recommended: 

First, that airlines should only be taxed on their turn-over and 
flight equipment by their country of domicile; 

Second, that the fuel used for international flights should not 
be subject to national taxes. 

In undertaking revision of the Rome and Warsaw Conventions, ICAO 
has itself become keenly interested in the establishment of limits of 
liability'for international transport. In this very city, the Rome Convention 
on damage caused to third parties on the surface by foreign aircraft was 
revised as the result of a diplomatic conference held in the autumn of 1951. 
ICAO has also recommended that if insurance to cover liability is required, 
this requirement shall be satisfied by insurance issued within any State. 

The question of rates does not come within ICAO’s field of action; it is 
the operators through the instrumentality of their own organization, The 
International Air Transport Association (IATA), who fix these by mutual 
agreement and with government approval as far as passengers and cargo 
are concerned. Rates for the transportation of mail, however, are fixed by 
States, but where transportation concerns mail carried by the airline of 
State A for the postal administration of State B, the rates are fixed by 
the Universal Postal Union. This Union has requested ICAO’s collabora- 
tion in furnishing statistical and other data to be used in fixing such rates, 
and figures furnished by ICAO were used last year by the Universal Postal 
Congress of Brussels. 


PROVISION OF AIR NAVIGATION FACILITIES—GOVERNMENT PROBLEMS 


Let us now pass to two questions which are primarily of governmental 
concern. These both deal with the vastly complicated and financially very 
important problem of how to provide funds for the great network of air 
navigation facilities that is necessary for the operation of the air transport 
services of the world. Under the ICAO Convention, the primary duty to 
provide the necessary facilities devolves upon the State within whose 
territory they are to be situated. It often develops, however, that the 
needed facilities are either in regions of undetermined sovereignty, such 
as the high seas, or in remote or sparsely populated territories where the 
provision of the facilities at national expense would work an undue hardship 
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on the government concerned. In such cases, the Convention authorizes 
ICAO to arrange for the necessary provision of the stations through inter- 
national financing. At present, ICAO can point to three major achievements 
in this field. By far the most important of these is the international agree- 
ment sponsored by ICAO whereby ten weather stations are maintained at 
various points in the North Atlantic, served in rotation by 25 ships operated 
by six different countries and financed in part by cash contributions from 
seven additional countries. These ships provide, besides periodic meteoro- 
logical observations, important navigation aids and standby services for 
search and rescue. During their period of operation, they have saved almost 
100 persons from the sea, besides lending invaluable aid to the efficient 
planning of trans-Atlantic flights through improved knowledge of wind and 
weather conditions. The other two arrangements concern air navigation 
services maintained in Greenland and the Faroes by Denmark, and in Ice- 
land by the Government of that country. Altogether existing schemes under 
ICAO sponsorship probably involve an expenditure of about 18 million 
dollars per year. Several additional arrangements are pending. 

The provision of air navigation facilities, whether financed nationally 
or internationally, is in a sense a public aid to air transport, and many 
governments feel that the provision of such aid should be apportioned so 
that the users of the services pay for at least some part thereof. ICAO has 
had this matter under consideration for several years, but the subject has 
endless ramifications. One of the first questions that arises is the extent 
to which the burden can be shifted from the providers to the users, and 
here it is immediately obvious that international air transport would be 
crippled if it were made to bear the whole burden. The method adopted by 
ICAO has been to study what might be done to rationalize user charges, 
but solution of the general problem rests in the future. 


SPECIAL FEATURES OF AIR TRANSPORT PROBLEMS IN THEIR EUROPEAN SETTING 


The twelve Western European States® comprise a total area of 3 million 
square kilometers, with a maximum span between important centers of 
population of approximately 3,000 kilometers, and with a population of 
approximately 260 millions. These countries are linked by an internal net- 
work operated by 29 scheduled airline companies. 15 of these companies 
also operate to countries beyond Europe and North Africa. If the particular 
routes or services operated were counted instead, the numbers would of 
course be multiplied several times. The services linking Europe with the 
outside world will not be considered, as they should be no different in 
principle from any long-distance operation, whether operated by a Euro- 
pean or non-European enterprise. 

Within the European Continent, however, the services have certain note- 
worthy features, especially when compared with operations in other large 
areas where common operating conditions prevail—usually as a result of 
single sovereignty—such as, Australia, Brazil, Canada and the United 
States. The density, i.e., frequency of service over particular routes in Eu- 
rope, is lower than between comparable centers of population elsewhere. 
Fares are relatively high, but the most striking feature is the extremely 
low volume of service per capita rendered to the public. The average Euro- 
pean, for instance, travels only 25 kilometers per year by air, whereas his 
Australian and American counterparts travel 180 and 160 kilometers, re- 
spectively. The difference would be still more striking if we only considered 
flights wholly within the regions concerned. One is tempted to think that 
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lands, Portugal, Scandinavia (considered as a single State for this purpose), 
Spain, Switzerland and the United Kingdom. 
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a certain amount of consolidation both of operating entities and of national 
airspaces along the lines of what was done in Scandinavia should produce 
marked improvements. 

The difficulties, of course, would be enormous, but the trend towards a 
solution along these lines is already marked. As early as May of 1951, the 
Italian Foreign Minister, Count Sforza, placed before the Council of Europe 
his plan for European air unification, by which it was proposed that a com- 
mon airspace be created by combination of the various national airspaces, 
within which space the contracting States would have the right to operate 
freely under the supervision of a common supra-national authority. This 
authority, within the framework of provisions established by ICAO, would 
have the task of assuring liberty of air traffic; of determining provisions 
regulating this liberty; of granting the authority for exercising the traffic 
rights after having established that the financial, technical and legal con- 
ditions were satisfied; of coordinating ground facilities; and of organizing 
a center of study and research. The plan also proposed that a European air 
transport consortium be established combining the airlines of the contract- 
ing States in the first instance for the regional services, and later perhaps 
for the long-distance lines as well. 

Not long afterwards, some half-dozen of the leading European air trans- 
port companies combined to set up a so-called Air Research Bureau—origi- 
nally situated in Brussels and now moved to Stockholm—to study the whole 
subject of Europe’s regional network, its overlappings and the ways in which 
it could be improved and costs cut down. 

These governmental and industry measures appear to be moving on 
parallel lines and to be nearing fruition. A landmark was passed with the 
adoption by the Council of Europe, in March of 1953, of a resolution inviting 
ICAO to convene a European conference to arrive at methods of improving 
commercial and technical cooperation between the participating countries 
and the possibility of securing closer cooperation by the exchange of com- 
mercial rights between these European countries. Pursuant to the expressed 
desire of the European governments, the ICAO Council is considering ways 
and means of calling such a conference, at which conference we may hope 
to witness the beginning of a train of events that will result in an orderly 
air transport regime for this part of the world. If we succeed here, the 
results may lead by stages to the rational solution on a world-wide basis 
of the problems that I have attempted to sketch, problems on which ICAO 
has already done much work and to whose solution our experience, accu- 
mulated during the eight years of the Organization’s existence, may con- 


tribute materially. 











INTERNATIONAL REVIEW 
By Julian G. Gazdik, Secretary, Legal Committee, I1.A.T.A. 


I. 
INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


Legal Committee — Ninth Session 


HE Legal Committee of the International Civil Aviation Organization 

met in Rio de Janeiro from 25th August to 12th September, 1953, under 
the chairmanship of Mr. T. B. Cavalcanti (Brazil). The Legal Committee 
considered the question of revision of the Convention for the unification of 
certain rules relating to international carriage by air, signed at Warsaw 
on 12th October, 1929. It has expressed the opinion that there is need for 
revision of certain parts of the Convention and addition of certain new pro- 
visions therein, and that, having regard to the extensive acceptance of the 
said Convention, amendments to the Convention should not extend beyond 
those shown to be of real practical or legal need. Accordingly, it has drawn 
up a draft Protocol to the said Convention, and resolved that, in accordance 
with paragraph 1 of Resolution A7-6 of the Assembly of the International 
Civil Aviation Organization, the draft Protocol and the report thereon 
should be transmitted to the Council of ICAO for further action in accord- 
ance with the provisions of the said Resolution.! 


General Work Programme of Legal Committee — ICAO 


The Committee reviewed its general work programme and made the 
following decisions: 

Aerial collisions should be given priority with a view to preparing a 
draft convention. A sub-committee was appointed, consisting of Messrs. 
E. Ferreira (Argentina), C. S. Booth (Canada), S. Iuul (Denmark), A. 
Garnault (France), A. Kotaite (Lebanon) and H. Drion (Netherlands), 
which will probably meet in January, 1954, in Paris. 

Legal status of aircraft should also receive priority with a view to pre- 
paring a draft convention. A sub-committee was appointed consisting of 
Messrs. E. Hamilton (Chile), R. Monaco (Italy), E. M. Loaeza (Mexico), 
E. Alten (Norway), J. L. Moris Marrodan (Spain), R. O. Wilberforce 
(United Kingdom) and G. N. Calkins (United States). 

Both of these items have been included in the agenda of the next meet- 
ing of the Legal Committee of ICAO. 

On the subject of the negotiability of the air waybill, the Committee 
adopted the following resolution: 


While recognizing the value of the preparatory work which has been 
done in relation to the negotiability of air waybills, the Legal Commit- 
tee does not consider that such work is sufficiently advanced or that 
sufficient demand for the insertion of provisions relating to this matter 
has yet been brought to the notice of the Committee to justify a recom- 
mendation that such provisions be included amongst those now sug- 
gested for a limited revision of the Warsaw Convention, but recommends 
that in view of the potential commercial importance of the matter the 
subject remain on the agenda of this Committee with a view to separate 
study particularly in the light of the present proposals of the Committee 








1 For Official Text of Draft Protocol see 20 J. AIR Law & C. 326 (1953). 
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regarding air waybills in such manner as may be determined by the 
Council, if thought fit, in consultation with interested international 
organizations. 


Il. 
INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 


The Ninth Annual General Meeting of the International Air Transport 
Association was held in Montreal, Canada from 5th to 9th October, 1953. 
The Executive Committee and the five standing committees reported to 
the Annual General Meeting. The summary of these reports is set forth 
hereafter in the following order: Legal, Traffic and Commercial, Technical, 
Medical and Financial. 


Legal Committee 


The report of the IATA Legal Committee was presented by the chair- 
man of the committee, Henry J. Friendly, New York, Vice President and 
Legal Counsel of Pan American World Airways who reported that the 
committee had made substantial gains in simplifying interline carriage of 
passengers and cargo by which the routes of individual airlines are welded 
into a single worldwide public utility network. 

The IATA Traffic Conferences, which were to meet in Honolulu in 
November, 1953, were urged by the Legal Committee to adopt new uniform 
draft Conditions of Carriage which will, for the first time in any form of 
transport, standardize the conditions under which passengers and freight 
are accepted for transport over the lines of two or more carriers. The 
revised text of the proposed new Conditions was completed this year after 
several years of study and international consultation. Adoption of these 
uniform Conditions by the Traffic Conferences will represent a tremendous 
step forward in the conduct of interline business. The adoption of these 
Conditions will not require IATA Members to comply with a specific form 
in which the standard Conditions of Carriage are to be published; nor is 
there any requirement as to what additional provisions are to be set forth 
by the individual airlines, although the committee expressed the hope that 
the order and arrangement of the Conditions would be disturbed as little 
as possible. The vital thing is that the basic Conditions are to be made 
effective by all Members and that no provisions altering their meaning or 
limiting their application should be made. 

In view of the new standard IATA Conditions of Carriage, the com- 
mittee also recommended certain amendments to the Conditions of Con- 
tract — Passengers and Cargo — Traffic Conference Resolutions 275b and 
540b. Two of these recommendations are of interest. First it was suggested 
that the Ticket and Air Waybill should incorporate a clause dealing with 
the extent to which one carrier in non-Warsaw interline transportation of 
passengers and baggage should be liable for damage occurring on the lines 
of another. This should avoid misunderstanding and confusion between 
carriers and their clients, also between carriers themselves in interline 
carriage. 

The second suggestion was to include a clause in the passenger ticket 
relating to the time for filing claims and bringing actions. This suggestion 
was prompted by recent decisions in the U. S., which have raised some 
doubts as to the effectiveness of the incorporation of such provisions by 
reference to the Conditions of Carriage or Tariffs. 

The committee reported that it is now working on several projects which 
it hoped will provide simpler and legally satisfactory documents and pro- 
cedures for handling cargo and cargo claims on an interline basis. Among 
these is a procedure now being studied which would enable airlines to accept 
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cargo shipments on the basis of a short and simplified “Shipper’s Letter of 
Instructions” or similar forms, without immediately issuing the more com- 
plicated air waybill. 

Also in preparation is a new draft agreement on interline cargo claims 
procedures which the committee urged be eventually adopted by the IATA 
Traffic Conferences to cover the settlement of claims in respect to cargo 
carried over two or more airlines. It was recommended that distinction 
should be made between large and small claims. In the case of the small 
claims, it is highly desirable to give broad authority to the carrier receiving 
the claim. If that is not done, intense dissatisfaction will be caused to ship- 
pers because of the delay in handling matters of trifling amounts, and car- 
riers will spend much more money in writing letters back and forth to each 
other than settlement would involve. With respect to large claims, while no 
attempt is made to authorize one carrier to bind all others without authority 
from them, there should be some way in which carriers whose share in the 
revenue is 75%, 80% or whatever the traffic people think proper should be 
able to make a settlement and not be blocked by the dissent of a carrier 
whose proportion of the recovery is very small. 

As a further step in the simplification of airline paperwork, the com- 
mittee advised IATA that it is not legally necessary that the signatures of 
IATA officers and of the more than 8,000 IATA-certificated travel and cargo 
agents for the airlines be notarized or witnessed. 

The General Meeting was asked to go on record as supporting the ratifi- 
cation of the new draft Convention on Liability of Air Carriers to Third 
Parties on the Ground, known as the Rome Convention. Despite what it 
called “certain defects” in the Convention, the committee declared that the 
consequences of the lack of any international convention on the subject are 
so serious that Members should be requested to recommend ratification to 
their various governments. The respective Resolution of the Annual General 
Meeting of IATA reads as follows: 


“WHEREAS, IATA has followed with care the development by the 
International Civil Aviation Organization of a convention on Dam- 
age Caused by Foreign Aircraft to Third Parties on the Surface 
(hereinafter referred to as the ‘Rome Convention of 1952’) to re- 
place the convention for the Unification of Certain Rules Relating 
to Damage Caused by Aircraft to Third Parties on the Surface 
which has been opened for signature at Rome on May 29, 1933; and 
“WHEREAS, the Rome Convention of 1952 has been opened for 
signature; and 

“WHEREAS, in the opinion of IATA it is important to the develop- 
ment of international air transportation that there should be a 
convention regulating liability of foreign aircraft to third parties 
on the surface, which many states parties to the convention might 
adopt also as internal legislation; and 

“WHEREAS, although IATA considers there are certain defects in 
the Rome Convention of 1952, it believes the said Convention rep- 
resents a not unfair compromise among the interests involved; 
“NOW, THEREFORE, BE IT RESOLVED that IATA supports 
the ratification of the Rome Convention of 1952 as in the interest 
of the sound and proper development of international air transpor- 
tation and urges its members to recommend such ratification to 
their respective governments.” 


The committee also reported that it had advised an IATA working group 
dealing with passenger handling and accountancy problems that it would 
not be legally advisable to issue “blank cheque” tickets in which the names 
of the airlines over whose routes the passengers will travel are not inserted, 
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because the committee felt that such a practice might be contrary to the 
Warsaw Convention which required that the passenger ticket should state 
the name of carrier or carriers. The majority of the committee was of the 
opinion that there was doubt whether the carrying carrier could, under the 
circumstances, take advantage of the limitation of liability under the Con- 
vention. Moreover, the issuing carrier, in both Warsaw and non-Warsaw 
transportation, might undertake an extensive liability for the execution of 
the contract by a future unnamed carrier. This responsibility would be par- 
ticularly severe in case the issuing carrier did not operate on the route for 
which the ticket was issued. 

However, the committee said it is legally possible to include the names 
of alternative carriers, or of two or more carriers, in the same “via carrier” 
box in the “‘good for passage” section of the passenger ticket and baggage 
check, subject to the condition that the name of the carrier who did not 
carry should be deleted from the ticket prior to the commencement of the 
carriage on the line of the alternative carrier. 


Traffic and Commercial Matters 


The following is a summary of reports on the work of IATA in the 
commercial and traffic field. They covered activities of the IATA Traffic 
Committee and the IATA Traffic Conferences during the past year. Dr. F. 
von Balluseck, Amsterdam, Vice President of KLM Royal Dutch Airlines, 
submitted the report of the Traffic Committee, most of whose functions 
were transferred two months ago to a new Traffic Advisory Committee which 
will also act as a coordinating group for Traffic Conference activity. 

The report of the Conferences, which work out international rates and 
fares subject to the approval of interested governments, was submitted 
by Dennis H. Handover, London, Chairman of Scandinavian Airlines Sys- 
tem, Ltd. The two reports dealt with problems for which the airlines have 
found solutions through joint consultation and agreement in IATA, as well 
as those for which no satisfactory answers have as yet been developed. 

IATA Traffic Committee—The work of the Traffic Committee had aimed 
primarily at the creation and standardization of interline practices, pro- 
cedures and documents which, for the purposes of the airline passenger or 
shipper, would make one big airline out of the routes of IATA’s many mem- 
ber companies and others who cooperate with them. As an example of the 
effect of this work, the report pointed to the worldwide air traffic system 
which is being built up through the IATA multilateral traffic agreements. 
This system has been further consolidated during the year by new adher- 
ence to the agreements. At the present time, 94 carriers are parties to the 
Interline Traffic Agreement, as compared with 70 at this time last year, 55 
are parties to the Interline Baggage Agreement as compared with 39 a year 
ago, and 33 carriers are parties to the Interline Cargo Handling Agreement 
as against 17 in September 1952. 

The Traffic Committee reported that IATA has now completed a new set 
of regulations for “restricted articles” (items of cargo whose nature makes 
special handling necessary) which is expected to go to the Traffic Confer- 
ences for consideration next month. A permanent working group of four 
technical experts has been created to keep the regulations up-to-date. 

Recommendations for on the spot surveys in a number of countries to 
find the causes and cures for “no shows” on the part of passengers and over- 
bookings by the airlines were also made by the Traffic Committee. Traffic 
has been constantly on the increase and it is necessary for industry thinking 
on reservations problems to keep pace with this increase. Reservations 
service is a carrier’s first contact with its potential customers, and it is most 
important that this first contact should create the right impression. It was 
emphasized that no-shows (passengers who book but do not show up for the 
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flight) are estimated to have cost U. S. and Canadian airlines many millions 
of dollars in a year. That figure speaks for itself. Carriers have of course 
contended with the no-show problem by a certain amount of overbooking. 
Short cut expedients of this nature by themselves are not a solution. 

The reason that more drastic action has not previously been taken in this 
matter is that the carriers have had difficulty in assessing the degree to 
which different factors have been responsible for the problem. 

Outlining as “targets for the future” some points on which the airlines 
have yet to develop an effective common point of view, the Traffic Committee 
reported that airline policy in regard to consolidators and freight forward- 
ers is a “long term question” to which an answer must be found by the 
unanimous opinion which is required to enact Traffic Conference resolutions. 
Consolidators assemble various small air cargo shipments into one larger 
batch taking advantage of discounts offered for heavier shipments and quot- 
ing a rate per individual parcel which may be somewhat lower than that of 
the airline. There is as yet no agreement between airlines who feel that 
this practice is inevitable and should therefore be encouraged and regulated 
by the establishment of contractual relationships between the airlines and 
consolidators, and those who feel that the advantages of consolidation should 
be eliminated by reducing the effect of weight “break-points” in cargo rates. 

Another problem is that the absorption by the airlines of the cost of 
hotel accommodation and other passenger expenses at connecting and stop- 
over points. The practice is opposed by some carriers as a means of divert- 
ing traffic from one line to another and is inconsistent with the present 
policy of the airlines to provide transportation for the masses rather than 
the few. Other airlines feel that there are times when it is a reasonable 
practice, particularly for carriers with a few through services or low fre- 
quencies. However, in the absence of any agreement airlines are not quite 
certain what does constitute reasonable absorption of passenger expenses 
en route. 

The report protested the adoption, particularly in Europe, of the “c.i.f.” 
method of customs valuation, which the committee said is prejudicial to the 
airlines. Under the “c.i.f.’’ system, customs valuations are based on the 
actual value of the article plus the cost of transport to the port of destina- 
tion and thus put a higher valuation on goods sent by air than by sea or 
rail. The “c.i.f.”” method was endorsed by the European Customs Union 
study group. 

IATA Traffic Conferences—Mr. Handover pointed out that the last 
IATA Traffic Conferences in Cannes, France, had been able to agree unani- 
mously to hundreds of formal resolutions and over 30,000 rates and fares 
for an entire year. These agreements included arrangements for the intro- 
duction of tourist class services on a worldwide basis in progressive stages 
by the Spring of 1954 and it was one of the few times, he stressed, that it 
had proved possible to act on these matters for a full 12-month period. 
Various problems were outlined. 

A “positive answer” must be found to the question of whether carriers 
should be allowed to carry both first class and tourist passengers in the same 
aircraft. The practice is permissible for the current year, but many airlines 
oppose it as tending to break down the differentiation between the two 
classes of service, while others insist that it is necessary in view of their 
capital commitments in aircraft or because of their limited frequencies over 
certain routes. 

Serious consideration must also be given to the effect of “‘cabotage” fares 
on the whole of the international route structure. These cabotage fares and 
rates are not open to discussion and negotiation and although in general 
carriers utilizing these fares and rates undertake to use such safeguards 
as they can to prevent the undermining of the IATA structure, it is a fact 
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that with the best possible will it is extremely difficult to contain the effect 
of such fares as may be of an under-cutting nature. The hope was expressed 
that the governments exercising cabotage rights may be persuaded to utilize 
them with the utmost circumspection—for otherwise the internationally- 
agreed rate structure can be seriously damaged. 

Another problem whose solution is important to the industry, is that 
of “Class B” fares, which were originally conceived as a fare differential for 
smaller airlines operating a sort of “village bus service” within restricted 
areas with smaller, older or less comfortable equipment. Since the institution 
of tourist fares, there have been demands in some areas for “Class B”’ dis- 
counts below tourist fares, as well as for their application to longer routes 
than those previously envisaged. Also consideration must be given to the 
levels of fares per passenger mile in Europe and to the introduction of a 
more realistic relationship between fares on direct and indirect routings 
than at present exists. A number of fares are based on pre-war thinking 
which has been outmoded in various ways. 

Introduction of new routings for scheduled international service par- 
ticularly via the polar regions, poses still other problems for the airlines. 
With some of these, the old traditional routes between various centers of 
population may no longer achieve their previous paramount importance and 
it will become necessary to give careful consideration to a re-orientation of 
the fare structure of some of the routes. A specific example on which some 
thought might be expended is the effect of the new over-the-pole route from 
Europe to the West Coast of North America which is stated to be shorter 
than the old traditional route and as such should set the governing fares. 
Even this innovation appears to be outmoded because it has been publicly 
stated that at last one type of aircraft to be operated within a few years 
will in fact reduce the operating distance even more than the presently 
planned polar route. 

A further complication in trans-Atlantic routings is the extraordinary 
criss-cross network of so-called mid-Atlantic tracks between the eastern and 
western hemispheres, the operators of which feel should be considered in 
fare-basing policy. This question is likely to arise in other parts of the 
world in varying degrees of importance. 


Technical Committee 


The IATA Technical Committee report was presented by the chairman, 
Capt. J. C. Kelly-Rogers, Dublin, Deputy General Manager of Aer Lingus 
Teoranta. The report covered the activities of the policy level committee, as 
well as of its various working groups and regional panels, and of the annual 
IATA Technical Conference, which was held this year at Puerto Rico. 

As a result of the Puerto Rico symposium on the operation of helicopters 
in scheduled air service, in which airlines, designers, governments and air 
forces participated, the Technical Committee reported a series of recom- 
mended requirements for the further development of rotary wing aircraft 
to which it attached “particular significance.” 


Among these recommended requirements are the following: 


A programme of prototype testing of new helicopters under actual 
operating conditions; 

Participation of civic agencies in the development program with 
the object of providing suitable heliports and facilities and pro- 
tecting approach paths from obstructions; 

Flight research into flight safety criteria and optimum approach, 
landing and take off procedures for built-up areas; 

Better weather forecasting, navigational facilities and procedures; 
Smoke prevention laws in built-up areas; 
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Assimilation of the design criteria and specifications of military 
and civil helicopters; 

Greater stability and better control characteristics for helicopters 
at and near hovering speeds; 

The need for a low external noise level, even at the sacrifice of 
speed; 

Relaxation of requirements for unnecessarily involved ticketing 
and other documents and speedier customs and immigration clear- 
ance on international routes. 


It is essential that any planning be based on “rotating-wing thinking” 
and not on “fixed-wing thinking.” The former is an entirely new concept of 
air transportation and must be treated as such regardless of the many 
objectives that they might have in common. 

The IATA Technical Committee stressed need for close airline considera- 
tion of the proposed new international aircraft performance code now under 
consideration in the International Civil Aviation Organization, terming it 
the most important single item on the regulatory side of aeronautics. The 
performance code will set an international standard for the margins of extra 
performance which governments require to be built into transport aircraft, 
and the committee underlined the vital economic significance of the code to 
transport operators. 

The new code should be as simple as possible in framing and application, 
flexible enough to permit local treatment of local problems, and should 
allow operators a certain amount of latitude within the requirements in 
order to provide equivalent levels of safety under operating conditions 
which may differ greatly from the norm. 

The danger of premature applicability of the new performance stand- 
ards to turbine powered aircraft, whose operation has not yet been extensive 
enough to see whether they can in fact be governed by the same require- 
ments, is also strongly stressed by the committee. 

Reviewing regulatory developments of the past year, the Technical Com- 
mittee reported that IATA agreement on a standard approach lighting 
configuration and its acceptance by ICAO has paved the way for installation 
of these important aids at airports in many countries this year. During the 
past year, ICAO has also agreed to accept the concept of “non-conventional 
runways,” which permits the use of cleared and smoothed surfaces at the 
end of critical runways to increase their efficiency and reduce the cost of 
providing facilities. 

New correction factors to be applied to basic runway lengths for the 
effects of temperature and elevation have also been worked out by IATA 
and largely accepted by ICAO and should add considerably to the safety and 
economy of operations from airports in non-standard climate and altitude 
conditions. States have also agreed through ICAO to an IATA-proposed 
requirement that pilots flying on instrument approach and landing systems 
be given as close an indication as possible of the visibility conditions from 
the cockpit, rather than from some other reporting point on the aerodrome. 

The airlines are now awaiting confirmation from governments that the 
worldwide shift to new communications frequencies as determined by the 
International Telecommunications can go ahead. IATA had been most 
active in preparing regional plans for the changeover and these will result 
in the minimum of operational disruption for the airlines, since every possi- 
ble care has been taken to cover cases of equipment limitation or difficulties 
resulting from complex route structures. 

The problem of coordinating the movements of civil and military air- 
craft in the European skies is still being considered. Despite the introduc- 
tion of controlled air routes in Europe and of measures to allow each type 
of operation adequate airspace, it is apparent that the required degree of 
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integration has not yet been achieved. Airlines operating in Europe were 
urged to take every possible step towards insuring adequate coordination of 
civil and military movements within each country and full adherence by 
military pilots to the promulgated controlled air space and related air traffic 
control procedures. The European airways plan is already completed in some 
countries and is well along in others, but it will require the attention for 
some time to come of the IATA European Air Traffic Control Panel which 
helped prepare the plan. 

The committee also reported that regional air navigation plans for the 
South East Asia area and part of the Pacific area, agreed upon at an ICAO 
regional meeting at Melbourne earlier this year when implemented, will be 
of particular value to the faster and higher flying aircraft that are now 
being introduced on many routes in that part of the world. 

Airline engineers are now conducting a survey of fixed and mobile 
ground servicing equipment as a preliminary to the development of recom- 
mendations for more effective planning and use of ground serving equip- 
ment at major airports. Effective standardization is already urgent at many 
high density airports and will become even more so when turbine aircraft 
come into general use; and should improve safety, cut costs and speed up 
servicing time on the ground. 

A special high-level technical group is also at work on specifications for 
“an ideal fuel” for turbine powered aircraft. It was pointed out that the 
largest single item of the airlines’ direct operating costs is for fuel, and 
that even minute differences in price can mean as much as $150,000 a year 
to an airline operating a single daily trans-Atlantic flight. The “ideal” fuel 
will be no less safe than ordinary kerosene; have as high heat content per 
gallon as practicable; be generally available at the airports of the world; 
preferably as a presently marketed product; insure reliable and economic 
engine operation and no degradation thereof under all airline operating 
conditions; and have the lowest possible cost consistent with other require- 
ments. 

Considerable progress was reported in laying the groundwork for agree- 
ment on a single standardized unit for dimensional measurements, to avoid 
confusion which can be caused by the use of metric and other systems. 

The committee also reviewed the findings of IATA Technical Conference 
discussions of terminal area problems. 


Medical Committee 


The report of the IATA Medical Committee to the Ninth Annual General 
Meeting was presented by Dr. K. E. Dowd, Montreal, Medical Director of 
Trans-Canada Air Lines, on behalf of the chairman, Air Vice Marshal Sir 
Harold Whittingham, London, Medical Director to British Overseas Air- 
ways Corporation. 

The committee reported that investigation of the effects of jet noise and 
vibration on personnel serving jet aircraft reveals no reason to suppose 
that the ill-effects of jet engine noise on employees would be greater than 
those arising from piston-engined aircraft. Noise investigations had covered 
ten years’ of jet experience by manufacturers, air forces and airlines. Al- 
though certain personnel had shown queer reactions when jet engines were 
first serviced, it had soon become evident that these were psychological. To 
date, so far as could be assessed clinically and by special examinations of 
the nervous and circulatory systems, including electrical recordings of heart 
and brain functioning, there was no evidence that personnel servicing jet 
aircraft (and who used the appropriate ear protectors) were adversely af- 
fected in any way whatsoever. 

Anti-histamine drugs, including those used in “lightning” cold cures and 
preventatives for motion sickness should not be taken by aircrew while on 
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duty or for at least 12 hours before flight. It was also reported that sopo- 
rifics should not be used on service unless prescribed by the airline doctor, 
and even then not within 18 hours of a flight. 

The committee had found that drugs such as atropine, belladonna, benze- 
drine and streptomycin types, when administered in the dosage required 
to treat certain diseases, might have effects inimical to safe flying, but that 
personnel being so treated would not in any event be assigned to flying duty. 

A survey of statistics on the carriage of invalid passengers, began a year 
ago, is being continued to help airline medical departments determine more 
exactly which disease conditions could be accepted safely for air travel and 
which required rejection or special arrangements. Air travel by invalids 
has become a daily occurrence with most airlines and experience has shown 
that even severely ill patients could safely fly long distances in pressurized 
aircraft, provided they are selected carefully and proper provision is made 
for their care and comfort. 

Other committee studies have determined that generally speaking, 
healthy infants travel as well as adults. The committee reported that it is 
advisable, however, that babies under 10 days old should not be accepted for 
long flights, since it takes this long after birth for pulmonary and circula- 
tory systems to become stabilized and to make certain that there are no 
concealed congenital defects which might be aggravated by altitude. 

Accommodation of babies in tourist class aircraft, where space is at a 
premium, is a new medical problem for the airlines and seems to be best 
solved by putting infants in safety hammocks slung from the luggage racks. 

Reporting on a review of the draft International Civil Aviation Organi- 
zation regulations on aircrew medical requirements, the committee said 
they could be considered as “basic minima” and an improvement over pre- 
vious efforts. It recommended, however, that they could be improved by the 
following: 

A review of visual and hearing requirements; a realistic survey of color 
perception standards in relation to modern requirements for landing lights, 
map reading and aircraft wiring; further consideration of cardiovascular 
disease, including blood pressure; and more detail regarding examinations 
for mental fitness. 

The committee reported that it had continued during the past year to 
investigate all available medical and clinical reports on aircrew fatigue, but 
had found no reason to change its opinion that under existing regulations 
and modern operational procedures with present-day aircraft, fatigue was 
rarely encountered in aircrew to a degree that interfered with proper per- 
formance of their duties. 


Financial Committee 


The IATA Financial Committee report was presented by J. S. Wood- 
bridge, New York, Comptroller of Pan American World Airways and chair- 
man of the committee. 

The report warned against the alarming growth of revenue accounting 
costs which it said was a grave concern to our entire industry, and for which 
IATA is attempting to find a solution. 

It was mentioned that the IATA Clearing House at London has experi- 
mented with a simplified method of accounting for interline transactions in 
which distances travelled, which do not fluctuate, were used instead of cur- 
rency equivalents. However, the method was found to be dependent upon 
whether the fares for the journeys concerned lent themselves to the reckon- 
ing of an average fare per kilometer in order to translate the final result 
into terms of currency. While this was found to be possible on trans-Atlan- 
tic traffic, there are “persistent individual differences” in the intra-European 
fare structure which render the method inaccurate at this time. 
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It was pointed out that the philosophy behind the experimental pro- 
cedures was sound and at some later time the project will surely revive. 

In the course of its ordinary work of settling interline revenue accounts, 
the IATA Clearing House handled a turnover of $218,000,000 during 1952 
and has cleared a further $109,000,000 during the first six months of this 
year. During 1952, 88 per cent of all accounts were automatically cleared 
by accounting offset, so that debits and credits of nearly a quarter of a 
billion dollars were settled for cash payment of only $26,000,000. 

Inter-clearances with the Airlines Clearing House at Chicago, whereby 
the facilities of international clearance are also enjoyed by the U. S. domes- 
tic airlines, increased 50 per cent from $6,602,000 in 1951 to $9,906,000 in 
1952. 

The cost of the Clearing House to the 36 Member Airlines of IATA who 
use it was only four cents per $100 of gross receivables during 1952, as 
against five cents in 1951. 

The committee also reported that a comprehensive interline revenue 
accounting manual has now been prepared by IATA and is in use among 
member airlines. Whether a revenue clerk wears a set of furs, kimono, grass 
skirt, sari, sarong or merely a lounge suit, one can now be sure that all are 
following a standard accounting procedure. 


Il. 
INSTITUTE OF INTERNATIONAL AIR LAW 


On 1st October, 1953, the Institute of International Air Law at McGill 
University opened its third academic session. During the first two years of 
its existence this organization strove for a dual objective, to provide facili- 
ties for advance studies in international air law for qualified law graduates, 
and also, to provide for an academic organization for fundamental research 
in this field. 

The Institute was established in the Fall of 1951 within the Faculty of 
Law at McGill University. This Faculty is one of the oldest in North Amer- 
ica. The Director of the Institute is Professor John Cobb Cooper of Prince- 
ton, New Jersey. Professor Cooper is a member of the Bar of the Supreme 
Court of the United States and Legal Adviser of the International Air 
Transport Association (IATA). The other members of the teaching staff 
are Mr. J. G. Gazdik, who is also the Secretary of the Institute, and Mr. 
P. K. Roy, Chief of the Legal Bureau of the International Civil Aviation 
Organization (ICAO), who delivers the lectures on international air regu- 
lations. 

In 1953, fifteen (15) members of the Institute have been selected from 
twelve countries: namely, Austria, Canada, Ceylon, Colombia, Egypt, Greece, 
Italy, the Philippines, Scotland, Sweden, England and Yugoslavia. In pre- 
vious years, Australia, Formosa, France, Germany, Holland, Hungary, India, 
Lebanon, New Zealand, and the United States were also represented at the 
Institute. 

There is little change in the curriculum of the resident members of the 
Institute in the academic year of 1953-54. During the first term, members 
will attend courses in international transport law, encompassing its history 
and development since the fifteenth century, with particular reference to 
international law questions as to rights of commerce and of transit of one 
state into or through the territory of another state—the right of each state 
to control activity within its territory—the development of the law of the 
relation of the state to its territory—the controversies as to whether the air 
space is or is not part of the territory of the subjacent state. Members are 
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also required to attend the course on public international law which deals 
with the background, drafting and significance of the great international 
conventions which constitute the basis for present concepts of air laws: 
namely, the “Paris Convention” of 1919, the ““Madrid Convention” of 1926, 
the “Havana Convention” of 1928 and the “Chicago Convention” of 1944, 
including the consideration and analysis of the legal status of useable space 
and the legal status of aircraft and other flight instruments. 

In addition to these courses, members will take courses in international 
private air law which includes a basic review of obligations; the history of 
the Carrier’s liability in England, France, the United States and Interna- 
tional Law; the Law Relating to Carriage by Air (Warsaw Convention, 
Carrier’s Conditions of Carriage, Tariffs, Charterparties) ; Ownership, 
Mortgage and Pledge of Aircraft; The Convention on the International 
Recognition of Rights in Aircraft, 1948 (Geneva); The Convention Con- 
cerning Precautionary Arrest, 1933 (Rome); and Aircraft Manufacturers’ 
Liability. There is a special course also scheduled for the Spring of 1954 
on the revision of the Warsaw Convention, the Rome Convention, Aircraft 
Insurance and Collisions. 

Finally, the Institute will deal with the subject of International Air 
Regulations. Separate courses on maritime law and on the principles of Civil 
Law will be given. Additionally, Members of the Institute participate in 
one of the Institute research projects selected by the Director of the Insti- 
tute and submit a paper on that subject. 


IV. 


INTERNATIONAL CONSULTATIVE COUNCIL OF 
TRAVEL AGENTS 


The International Consultative Council of Travel Agents was established 
in the autumn of 1952 with headquarters at 10 Mayfair Place, London, W. 1. 
Colonel H. H. Gardiner as the Executive Member is in charge of administra- 
tion. 

ICCTA’s formation was welcomed by governments, by users and carriers, 
and international organizations interested in the increasingly important 
part contributed to the economy of States by international travel and tour- 
ism. The travel agents are by far the most numerous and the most produc- 
tive “salesmen of travel.” 


The constituent members of ICCTA are the following: 

American Society of Travel Agents (ASTA) 

Association of British Travel Agents (ABTA) 

Fédération Internationale des Agences de Voyages (FIAV), which 
also represents the national travel agency associations of Austria, 
Belgium, Egypt, France, Greece, Israel, Italy, the Netherlands, 
Spain and Switzerland. 

German Association of Travel Agents (DBV) 

Union of Nordic Travel Bureau Associations, composed of the 
national associations of travel agents of Denmark, Finland, Norway 
and Sweden. 

Thos. Cook & Son Ltd. 

Compagnie Internationale des Wagons-Lits 


It may be added that the American Express Company is represented at 
meetings of ICCTA. The Council members representing the American 
Society of Travel Agents are Dr. L. C. Tombs of Montreal, President, and 
W. F. McGrath of New York, Executive Vice President. 

ICCTA is developing a programme based primarily on close co-operation 
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between its constituent members and frequent consultative contact with 
International Air Transport Association (IATA), the Trans-Atlantic Pas- 
senger Conference and other steamship conferences with a view to the 


examination of questions of mutual concern. 
Dr. L. C. TOMBS 


V. 


INTERNATIONAL FEDERATION OF INDEPENDENT AIR 
TRANSPORT OPERATORS 


On September 11th, the International Federation of Independent Air 
Transport Operators (F.I.T.A.P.) held its annual general assembly in 
London. In the course of the meeting the Minister of Transport and Civil 
Aviation, Mr. A. T. Lennox-Boyd, and his Parliamentary Secretary, Mr. 
J. D. Profumo, paid a visit and discussed current problems. 

During the meeting F.I.T.A.P. members had the opportunity of talking 
to representatives of ICAO, of the F.A.I., of the International Air Brokers 
Association and of other associations. Membership of F.I.T.A.P. now 
numbers 23 independent operators and most of the larger independent 
operators from South America, Canada and the Far East are expected to 
join the organization next year. Mr. Ludwig G. Braathen, president of 
Norway’s Braathens (S.A.F.E.) was elected president of F.I.T.A.P. for the 
coming year. The next meeting of the Management Committee will be held 
in Barcelona on December 11th, 1953. 


VI. 
INTERNATIONAL CHAMBER OF COMMERCE 


The 1.C.C. and Air Transport 

The International Chamber of Commerce held its XIVth International 
Congress in Vienna, Austria, from 18th to 23rd May, 1953. The recom- 
mendations of the I.C.C. in the field of air transport are interesting as they 
represent the compromise views of users and carriers. 

During the post-war years, the I.C.C. has been regularly consulted by 
ICAO during the course of its work on air law, and in the past has adopted 
the following resolutions: 

—at the 1947 Montreux Congress, the resolutions (Brochure 117, pages 

57 and 58) relating to the revision of the Warsaw Convention and 
the Convention on Recordation of Title to Aircraft and Aircraft 
Mortgages; 

—at the 1949 Quebec Congress, another resolution on the latter Con- 
vention, (Brochure 141, page 63) ; 

—at the 1951 Lisbon Congress, a resolution on the Agreement on Com- 
mercial Rights (Brochure 161, page 65), as well as the decision to 
undertake inquiries on the question of revising the Warsaw Con- 
vention. 

Following upon this last decision, the I.C.C.’s Sub-Committee on Air 
Law, presided over by Professor Joseph Hamel (France), examined the 
draft convention drawn up in Paris, in January 1952, by the “Warsaw” 
Sub-Committee of ICAO. This led to a consultation of users on a number 
of points, and their opinions were in turn re-examined in the light of the 
practical experience of carriers. 

As Dr. Herman Crandijk (Netherlands) emphasized at the Vienna Con- 
gress, the I.C.C.’s Sub-Committee on Air Law had concluded that since, 
from the legal point of view, the existing Convention was not 100 per cent 
satisfactory, certain amendments might be proposed; but this had proved 
to be another of those cases where legal and practical considerations did 
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not coincide and the Committee on Air Transport confirmed the opinion 
already expressed in letters from National Committees that, from a prac- 
tical point of view, it would be unwise to change a Convention which had 
been ratified by nearly every country. This view was contained in the first 
part of the resolution, which ended with suggestions concerning matters 
which might be included in an additional protocol. (Note the full text of 
the resolution as set forth in the “International Section” of the Journal— 
Summer Issue.) 

In addition to legal problems, a number of practical questions are studied 
by the I.C.C. The resolutions adopted at Montreux already show signs of 
the users’ desire for a reduction of the obstacles to air transport, notably 
of the formalities that ICAO had undertaken to simplify (Brochure 117, 
pages 56 and 57). 

After re-affirming, at the Quebec Congress, its desire for as wide an 
application as possible of Annex 9 to the Chicago Convention, the I.C.C. 
asked the Institut Francais du Transport Aérien to draw up a study on 
the speeding up of ground operations in air transport, which was then 
submitted to ICAO and published in October, 1950, as a supplement to 
“World Trade.” 

In 1951, the Lisbon Congress repeated the recommendations made in 
Quebec in favour of Annex 9. It further specified the recommendations 
made by users for the improvement of air transport. The suggestion which 
aimed at popularizing the air transport of passengers has been satisfied, 
but users urged in Vienna that their suggestions relating to the transport 
of goods be taken into consideration. 

In this same field, the carriers, who in accordance with the desire of 
users as expressed by the I.C.C. in 1951, have made great efforts to popu- 
larize air transport, protested against the service charge recently levied on 
passengers at airports. The support given to their point of view by the 
users, which was expressed in a resolution adopted by the Air Transport 
Committee considerably strengthened their position vis-A-vis governments 
and ICAO. But the I.C.C. also counts shipowners amongst its members and 
from the point of view of competition between shipping and aviation they 
saw no reason why such taxes should not be inaugurated for aviation in 
view of the fact that there is no hope of their being discarded in the ports 
where they have been a burden for some time. After long discussions within 
the General Transport Commission, a resolution was drawn up on this 
subject and adopted at the Vienna Congress which reads as follows: 

“Passenger Service Charges 

“The International Chamber of Commerce views with concern a 
growing tendency of Governments and other authorities to intro- 
duce service charges payable by passengers travelling by air and 
sea transport. 

“It is of the opinion that additional charges of this kind complicate 
administration and add yet another barrier to freedom of travel. 
“While recognizing that air and maritime ports should pay their 
way, the I.C.C. is of the opinion that the introduction of separate 
service charges is to be deprecated and should be abandoned and 
that the cost should be met in the inclusive passenger ticket or by 
other methods.” 

One of the advantages of the I.C.C.’s position is that it can pass on to 
other sectors of transport the experience gained in one sector. Thus, when 
studying plans for a network of large international roads, it was able to 
stress the economic importance of liaisons between airports and town 
centers, and urged governments to take into account the necessity of 
adequate means of access to the terminal points of other forms of transport. 

MARCELLE KLING 
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REPORT OF AERONAUTICAL LAW COMMITTEE OF 
AMERICAN BAR ASSOCIATION 


OUR Committee on Aeronautical Law herewith presents its Annual Re- 
port for 1953, a year which marks the 50th Anniversary of power 


flight: 
INTERNATIONAL CONVENTIONS 


The current and widespread anxiety emanating from many quarters 
over the growing tendency toward disregarding the distinction between 
domestic and international matters in the exercise of the treaty-making 
powers of the United States is reflected in recent resolutions of the Ameri- 
can Bar Association and the so-called Bricker Amendment to the Constitu- 
tion, now under consideration in the United States Senate. These proposals 
to limit the presently established treaty-making power are of great interest 
to your committee, coming as they do at a time when major treaties in the 
field of aeronautical law affecting private rights of United States citizens 
are presently under consideration. We refer to the Warsaw Convention of 
1929 governing the liability of air carriers to American citizens for injury 
or death in international air travel and the proposed Rome Convention 
governing the liability of international air carriers to American citizens for 
surface damage caused by aircraft of other nations. Each of these treaties 
is now under consideration by the government of the United States, the 
Warsaw Convention for proposed changes, and the Rome Convention for 
original adherence. 

In January, 1952, a subcommittee of the Legal Division of the Interna- 
tional Civil Aviation Organization met in Paris and produced a draft 
revision of the Warsaw Convention. This Convention which originated in 
1929 and was adhered to by the United States in 1934, governs the liability 
of air carriers with respect to passengers killed or injured in international 
air transportation. The January, 1952, draft revision of this treaty is now 
being considered by the United States Government so that it may present 
its position with respect to proposed changes in the treaty when the Legal 
Committee of the International Civil Aviation Organization again meets in 
August, 1953, at Rio de Janeiro. The Legal Committee may at that session 
conclude its study and adopt a draft for submission to the ICAO Council 
with the recommendation that it be submitted to the ICAO Assembly or to 
an international conference for finalization. 

Your committee is following this matter closely and will report fully 
when ICAO takes final action. 

A diplomatic conference convened under the auspices of the Interna- 
tional Civil Aviation Organization in Rome, Italy, in September and October. 
1952, at the invitation of the Italian Government, completed work on, adopted 
and opened for signature and ratification or adherence a new Convention on 
Damage Caused by Foreign Aircraft to Third Persons on the Surface. 
Thirty-two nations, including three which were represented by observers, 
participated in the work of the conference. Fifteen nations signed the 
resulting Convention at Rome, October 7, 1952, and three more nations have 
signed it in the intervening period. No nation has yet ratified it. It will 
become effective as between the nations which have ratified it on the nine- 
tieth day after the instrument of ratification of the fifth nation is deposited 
with the International Civil Aviation Organization. The Convention remains 
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open for signature by any nation until it becomes effective and for adherence 
without signature at any time thereafter. 

This revised Convention has as its purpose the provision of uniform 
rules and limit of liability applicable to the operator of an aircraft for 
damages caused to persons or property on the surface in a nation other than 
that in which the aircraft is registered. It also contains provisions govern- 
ing the manner in which the nation overflown may assure itself that the 
operator of the overflying aircraft has insurance or other security for any 
liability which may eventuate under the Convention. The Convention has 
no application whatsoever to domestic aircraft. 

The United States did not sign the Convention at Rome and has not done 
so since. Although it possessed the appropriate powers to sign a convention 
the United States Delegation considered that the Convention, as adopted, 
contained provisions which depart so substantially from the United States 
views and posed such important problems of law and policy as to require 
further careful consideration and analysis. Among the major problems 
presented which it was felt warranted further consideration are: 

(1) The inclusion of the principle of absolute liability of the operator 
for any damage caused by his aircraft, regardless of the existence of fault. 
The United States sought a convention predicated on a rebuttable presump- 
tion of fault. 

(2) The relatively low limits of liability provided, particularly with 
with respect to large transport aircraft. The Convention contains a scale 
of limits starting at approximately $33,000 and increasing according to 
weight, but with the rate of increase becoming progressively lower as the 
weight increases. Under this scale, the maximum liability for the largest 
plane in commercial operation today would be approximately $800,000. The 
United States sought substantially higher limits. 

(3) The provision of an individual limit of liability for injury or death 
of any one person of $33,000. The United States opposed any individual 
limit and particularly one limiting liability for personal injury. 

(4) The provision whereby absolute liability without any limit in the 
amount thereof is imposed in cases of deliberate acts done with the intent 
to cause damage, including cases where such acts were those of a servant or 
agent acting in the course of his employment and within the scope of his 
authority. The United States contended that, having adopted the principle 
of absolute liability, the limits provided by the Convention should be re- 
moved only in the most extreme circumstances involving intentional wrong 
doing amounting in effect to criminal intent, and that in cases of acts of 
servants or agents, such unlimited liability should be imposed on the opera- 
tor only when the act is done pursuant to express authority. 

(5) The provisions governing security for the operator’s liability which 
incorporate the principle that the nation being overflown, while entitled to 
require insurance or other security for an operator’s liability, is compelled 
to accept as sufficient evidence of the final responsibility of an insurer the 
certificate of the nation of registry of the aircraft or of the nation of the 
domicile of the insurer as to such financial responsibility. This approach 
also required elaborate provisions for the administration of this system of 
certificates. The United States urged that the country overflown should be 
entitled to satisfy itself as to any reasonable doubts in respect of financial 
responsibility of the insurer. 

(6) Inclusion in the Convention of the so-called “single forum” solution 
of the problem of jurisdiction, under which actions for damages under the 
Convention can be brought only in the courts of the states where the damage 
occurred, except in certain limited circumstances where the parties agree 
upon a different forum, requiring that judgments rendered in the single 
forum be executed in other states, subject to specified exceptions. The United 
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States urged provisions which have permitted considerably more flexibility 
in the choice of forum while at the same time assuring the defendant an 
opportunity to preserve the limits of liability. 

As stated, the proposed Rome Convention would limit the recovery by 
American citizens for damages on the surface caused by aircraft of other 
nations to amounts ranging from $33,000 to $800,000, depending upon the 
weight of the aircraft causing the damage. Your committee is making a 
careful study of this Convention and will report its recommendations to the 
House of Delegates upon completion of that study. 


AIRPORTS 


In its Annual Report for 1952! your committee briefly reviewed “The 
Airport and its Neighbors,” the report of the so-called Doolittle Commission 
established by President Truman to examine the problem of airport loca- 
tion and use. It will be recalled that the Commission was appointed to study 
this problem following a series of aircraft accidents in congested areas near 
airports in early 1952. The Department of Commerce was designated to 
seek ways to implement the recommendations contained in the Doolittle Com- 
mission Report and in December, 1952, the Department released its proposed 
program to carry the recommendations into effect. 

One recommendation of the Doolittle Commission requires that the 
dominant runways of new airport projects should be protected by cleared 
extensions at each end at least one half mile in length and one thousand feet 
wide. This area would be completely free from housing or any other form of 
obstructions and would be considered an integral part of the airport. A 
further recommendation requires a fan-shaped zone, beyond the half-mile 
cleared extension at least two miles long and six thousand feet wide at its 
outer limits to be established at new airports by zoning law, air easement or 
land purchase at each end of dominant runways. In this area the height 
of buildings and the use of land would be controlled to eliminate the erec- 
tion of places of public assembly, churches, hospitals and schools and to 
restrict residences to the more distant locations within the zone. 

The Department of Commerce approves of these recommendations and 
as part of its program of implementation urges the amendment of the spon- 
sor’s assurance agreements made in connection with the expenditure of 
federal funds under the Federal Airport Act of 1946 to include covenants 
not to permit any structures in any cleared runway extensions owned or 
controlled by the sponsor and not to use the approach zones for sponsor- 
owned places of public assembly or other land uses resulting in concentra- 
tions of people, such as schools and hospitals. 

The Doolittle Commission recommended that the authority of the fed- 
eral, state and municipal governments with respect to the regulation of the 
use of airspace should be clarified to avoid conflicting regulations and laws. 
The Department of Commerce concurred in this recommendation. See page 
4, infra, for a discussion of pending litigation in the United States District 
Court for the Eastern District of New York over the rights of a municipality 
to prohibit the flight of aircraft over its territory at an altitude of less than 
one thousand feet. 

One recommendation of the Doolittle Committee in which the Depart- 
ment of Commerce did not concur is that the Civil Aeronautics Act of 1938 
be amended to require certification of airports necessary for interstate com- 
merce and to specify the terms and conditions under which airports so certi- 
fied shall be operated. Certificates would be revoked if minimum standards 
for safety were not maintained. The Department of Commerce is of the 
position that no such amendment of the Civil Aeronautics Act is necessary 





177 A.B.A. Rep. 122, 163 (1952). 
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as there already exists adequate control over airports use in the Civil Aero- 
nautics Administration operating authorization to scheduled and large ir- 
regular air carriers. With respect to the arbitrary closing or abandoning of 
major airports the Department of Commerce observed that the assurances 
made by the sponsors of projects under the Federal Airport Act require 
continued operation of those airports improved with federal funds, which 
includes virtually every major airport. 


CONFLICT BETWEEN LOCAL AND FEDERAL REGULATION 


One development which may have far-reaching consequences is the 
litigation now pending in the United States District Court for the Eastern 
District of New York, All American Airways, Inc., et al. v. Village of Cedar- 
hurst, et al. 

The Village of Cedarhurst, which lies off the end of one of the principal 
runways of the New York International Airport (Idlewild), adopted an 
ordinance which would have prohibited the operation of aircraft over the 
village at an altitude of less than 1,000 feet. Because of the effect of the 
ordinance upon operations at the airport, the New York Port Authority, 
which operates the airport, certain airlines using the airport, and the Air 
Line Pilots Association brought an action to enjoin enforcement of the 
Cedarhurst ordinance. The Civil Aeronautics Board and the Civil Aero- 
nautics Administration intervened as plaintiffs. 

On motion of the plaintiffs, the district court granted restraining orders 
and a preliminary injunction. In his order granting the temporary injunc- 
tion (106 F. Supp. 21 (E.D.N.Y. 1952)), Judge L. F. Rayfiel found that the 
ordinance conflicted with the Civil Air Regulations and, for that and other 
reasons, was unconstitutional. 

On appeal from the preliminary injunction, the order was affirmed but 
the Court of Appeals for the Second Circuit avoided any expression of opin- 
ion on the validity of the ordinance. 

In their answer, the defendants have questioned the validity of the Civil 
Air Regulations involved and have counterclaimed, introducing theories of 
trespass, nuisance, and unlawful taking of property without compensation. 


The matter is now awaiting trial on the merits. 


SUSPENSION OF POINTS 


Extensive litigation during the past year has apparently sustained the 
Civil Aeronautics Board’s power to suspend the authority of an air carrier 
to serve designated points. As a part of the Board’s efforts to promote the 
development of the local-service airline system, it ordered Western Air Lines 
and United Air Lines, in separate proceedings, to suspend their operations 
at certain points, and authorized certain local service operators to serve 
those points. Both carriers appealed these orders to the appropriate Circuit 
Court of Appeals. The carriers argued that the Board’s order amounted to 
a partial revocation of their certificates of convenience and necessity, and 
thus was invalid. The Board, on the other hand, contended that the order 
amounted to a temporary suspension which they were able to order when- 
ever they determined that the public convenience and necessity so required. 
The courts of both the Ninth Circuit and the Seventh Circuit upheld the 
Board’s orders. In both instances the courts stressed the temporary nature 
of the suspension action; and, while indicating that the Board, pursuant to 
its statutory authority to alter, amend, or modify certificates, probably had 
some authority to make permanent route realignments among air carriers 
if such realignments did not change the essential character of air carriers’ 
operations, the courts reserved their opinions on that issue as applied to 








480 JOURNAL OF AIR LAW AND COMMERCE 


these cases. Western Airlines, Inc. v. Civil Aeronautics Board, 196 F. (2d) 
933, cert. den. — U.S. —, 97 L. Ed. (Adv. p. 58) ; United Air Lines, Inc. v. 
Civil Aeronautics Board, 198 F. (2d) 100. 


AIR MAIL SUBSIDY SEPARATION 


The effort to secure legislation which would provide for the separate 
identification of air mail compensation and subsidy continued during the 
past year, with extensive hearings being he!d before the House Interstate 
and Foreign Commerce Committee. The bill before the committee had 
previously been passed by the Senate. The House Committee reported the 
Senate bill with very substantial amendments, but it was not possible to 
secure the enactment of the legislation prior to the adjournment of the 82nd 
Congress. Consequently, this legislation is again on the docket of both the 
Senate and House Committees on Interstate and Foreign Commerce. 

It is now questionable whether these committees will undertake con- 
sideration of the legislation, in view of their busy schedules, since the Civil 
Aeronautics Board has, in effect, accomplished the purpose of the legislation 
administratively. The Board has issued three reports which identify the 
air mail compensation and subsidy by carrier, and in all mail rate decisions 
involving a granting of subsidy the Board identifies that portion of the total 
amount to be paid which is air mail compensation and subsidy. 


PRIVILEGED GOVERNMENT DOCUMENTS 


A recent decision of the United States Supreme Court in United States 
v. Reynolds, et al., decided March 9, 1953, arising out of an aircraft accident, 
is of extreme importance in the field of privileged documents. A B-29 air- 
craft crashed in Georgia while testing secret electronic equipment for the 
Air Force. Six of the nine crew members and three of four civilian observ- 
ers were killed in the crash. In a suit by the representatives of the deceased 
civilians against the United States under the Federal Tort Claims Act, the 
plaintiffs moved under Rule 34 of the Federal Rules of Civil Procedure for 
production of the Air Force’s official accident investigation report. Fol- 
lowing the submission for the Air Force of a formal claim of privilege on the 
grounds that the aircraft was engaged in a highly secret mission of the 
Air Force, the district court ordered the Government to produce the docu- 
ments so that it might determine whether they contained privileged matter. 
The Government declined to do so and the court entered an order that the 
facts on the issue of negligence would be taken as established in the plain- 
tiff’s favor. After a hearing to determine damages, judgment was awarded 
the plaintiffs. The court of appeals affirmed. The Supreme Court reversed, 
holding that under the circumstances the district court should have accepted 
the Government’s claim of privilege. The court also indicated that the plain- 
tiffs should have accepted an alternative Government offer to produce for 
examination the surviving crew members without cost to the plaintiffs. It 
remains to be seen how great an effect this decision will have upon claims 
against the United States arising out of accidents involving Government 
aircraft. It is to be hoped that the decision will not be abused and that in 
such cases vital information necessary to the plaintiffs’ claims will not be 
withheld on the ground of privilege unless absolutely necessary to the public 
interest. 


LEGAL STATUS OF HELICOPTERS 


The tremendous impetus given to helicopter development, production, 
and use by the Korean experience has greatly advanced the manufacturing 
art and production facilities. By the end of 1952 the backlog of orders 
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exceeded $500,000,000. The overwhelming bulk of this was military, but 
commercial deliveries are increasing and will probably grow rapidly. Fed- 
erally certified operations are established in the Los Angeles, Chicago, and 
New York Metropolitan Areas. Contract helicopter companies are conduct- 
ing extensive operations. This means that the laws and regulations of the 
Federal Government, of the states, and of municipalities which are applic- 
able to helicopters will become increasingly important. 

The unfortunate legal status of the helicopter at the moment is that it 
is misclassified. Because it navigates through the air, it is automatically 
included in the broad definition of “aircraft.” All of the vast body of federal, 
state, and local laws, regulations, and decisions built up over many years for 
application to fixed-wing airplanes, is applicable to helicopters, unless excep- 
tions are made because such laws, regulations, and decisions have always 
been made applicable to “aircraft.” The helicopter, however, which can rise 
vertically or at any angle, can stand still or proceed at any rate in any direc- 
tion from zero to maximum speed, which has no forward stalling speed, and 
which needs no airport but only a small space in which to land; is in a class 
by itself, 

The Federal Government has recognized this in certain of its regulations. 
Parts 60.17 and 60.30 of the Civil Air Regulations except helicopters from 
certain altitude and flight visibility minimums applicable to fixed-wing air- 
planes. An extremely limited number of states have done likewise. 

The National Association of State Aviation Officials (NASAO) has re- 
cently established a Special Helicopter Committee. One of that committee’s 
functions is to aid in the re-examination of state laws with a view to making 
appropriate exemptions or exceptions for the helicopter from aircraft laws 
and regulations which should be inapplicable to helicopters. One typical 
illustration of this need is that in many states no “aircraft” can land on or 
take off from anything but an “airport” which must be duly licensed by 
State authorities. Sometimes minimum standards for airports (such as the 
minimum length of runways) are prescribed in the law. Obviously, these 
provisions should not be automatically applicable to helicopters. A small 
“heliport” several times the diameter of the helicopter’s rotor system, quite 
inexpensive, and located in the areas where people come from and go to, i.e., 
congested areas, is a far different matter than an expensive, outlying airport. 

Laws, rules, regulations, and airport programs designed for applicability 
to fixed-wing airplanes should be re-examined for nonapplicability to the 
helicopter. 
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JUDICIAL AND REGULATORY DECISIONS 


VALIDITY OF MUNICIPALITY’S REGULATION OF 
AIRCRAFT ALTITUDE 


I N All-American Airlines, Inc. et al. v. Village of Cedarhurst et al.’ the 

district court granted a preliminary injunction restraining enforcement 
of a village ordinance regulating flight of aircraft over Cedarhurst, Long 
Island, New York, on the theory that the ordinance was unconstitutional in 
that it conflicted with the Civil Aeronautics Act of 1938? and regulations 
issued thereunder. These regulations authorized flight of aircraft over the 
Village at altitudes of less than 1000 feet when approaching, landing at, 
and leaving New York International Airport (Idlewild) ,? whereas the ordi- 
nance required a minimum altitude of 1000 feet. 


The Court of Appeals for the Second Circuit affirmed this decision,5 
stating that the validity of the ordinance, as against the authority of the 
federal government to control and regulate air commerce, was sufficiently 
questionable to sustain the injunction pending the outcome of litigation 
concerning its enforcement. The court, however, would not definitely declare 
the ordinance invalid at that preliminary stage of the proceedings, nor 
would it deny the authority of the Village under its police powers to pass 
such an ordinance. The court indicated that the defendants (the Village, 
individual officials and landowners)? were entitled to an immediate trial 
upon the issues of fact raised by their counterclaim for an injunction based 
upon nuisance and trespass theories.’ Thus, while the opinion does not en- 
tirely accept plaintiffs’ constitutional argument, the court indicated that 
defendants’ strongest position would be an affirmative attack based upon 
the theory that flight of aircraft at low altitudes constitutes a nuisance or 
a trespass.® 


1106 F. Supp. 52 (E.D. N.Y. 1952). 

252 Stat. 977 (1938), 49 U.S.C. §401 et seg. (1951); U. S. Const. Art. I, 
§8, Cl. 3, Art. VI, §2. 

314 CopE FeEp. Recs. §60.1 et seq. See infra, note 24. 

4The disputed ordinance is set out in All-American Airlines Inc. v. Village 
of Cedarhurst, 201 F. 2d 273, 276 (2nd Cir. 1953). 

5201 F. 2d 273 (2nd Cir. 1953). 

6 Mc K. ConsoL. LAWS c. 63 §§90 & 93 (N.Y. Village Law 1951). 

7 The plaintiffs are ten airlines operating out of Idlewild, together with cer- 
tain pilots representing themselves and other interested pilots, and the Port of 
New York Authority, which leases the land from New York City and maintains 
the airport. The Administrator of Civil Aeronautics and the Civil Aeronautics 
Board were permitted to intervene as plaintiffs. 

8 The individual defendants on behalf of all the property owners and citizens 
of the Village counterclaimed for an injunction to abate the alleged nuisance and 
enjoining the plaintiff airlines from committing trespasses upon the property of 
the defendants. Brief for Appellants, Appendix, pp. 52a-58a, All-American Air- 
lines v. Village of Cedarhurst, 201 F. 2d 273 (2nd Cir. 1953). In All-American 
Airlines v. Village of Cedarhurst, 111 F. Supp. 677 (E.D. N.Y. 1953) intervenors’ 
motion to dismiss the counterclaim was denied. On April 22, 1953 the plaintiffs’ 
motion to dismiss the counterclaim, in so far as it alleges a class action on behalf 
of all property owners and citizens of the Village, was granted. These cases are 
now being appealed. (This information was supplied in a letter from the Deputy 
General Counsel of the U. S. Dept. of Commerce.) 

9 All-American Airlines v. Village of Cedarhurst, supra, note 5 at 276. The 
court stated that defendants’ counterclaim for an injunction was based upon 
what in essence was the principle of U. S. v. Causby, 328 U. S. 256 (1946). This 
decision found that flights of aircraft over private land may be so low as to be a 
direct and immediate interference with enjoyment and use of the land and as 
such constitute a taking of private property for public use for which respondents 





482 











JUDICIAL 483 


The principle case raises questions which have plagued the courts and 
legal writers ever since the commercial possibilities of aviation became a 
reality.1° The basic conflict of interest between the large-scale commercial 
airport and the adjacent property owner is graphically illustrated at the 
Idlewild Airport; and there also remains the unsettled dispute between state 
and national sovereignty over airspace.!! Underlying these problems is the 
question of to what extent the supremacy clause of the Federal Constitution}? 
should be used to defeat a Village’s good faith attempt to safeguard the 
lives and property of its inhabitants. 

Under the Air Commerce Act of 1926,1% the United States has “complete 
and exclusive national sovereignty in the airspace” above this country.!4 
Under this Act and the Civil Aeronautics Act of 1938,!5 any citizen of the 
United States is granted “a public right of freedom of transit” in air com- 
merce through the “navigable” airspace above the United States.1* (“‘Navi- 
gable airspace” is defined as “airspace above the minimum safe altitudes 
of flight prescribed by the Civil Aeronautics Authority.”)!7 These pro- 
visicns coupled with an interpretation of the Causby case!® give force to 
the theory that either no state sovereignty exists in navigable airspace, or 
that the Federal Government has such paramount power!® therein as to 
make state sovereignty of no practical importance.2° By state “sovereignty” 
it is not meant that abstract concept of sovereignty or that self-sufficient 
source from which all specific political powers are derived, but rather the 
right of the state to control certain activity in the face of the generally 
paramount authority of the Federal Government. In the field of air com- 
merce the Federal Government’s authority has been specifically exercised, 
and the question remains whether a state through its police powers can now 
exercise its right to control (sovereignty) in an area which by statute and 
judicial interpretation is said to be susceptible to, or preempted by only 
national control. The import of this theory is that, while there still remains 
a dispute as to whether non-navigable airspace is subject to the concurrent 
jurisdiction of the state and federal governments,”! it is clear that the 





(plaintiffs) were entitled to compensation under the Fifth Amendment. The 
remedy made available under this decision was monetary damages. It is doubtful 
if its principle could support an injunction as indicated by the court, although 
it might strengthen defendants’ case for a trespass by indicating that one owns 
so much of the airspace above his private land as he can occupy or use. 

10See Hugin, Airspace Rights and Liabilities, 27 NoTRE DAME LAW. 66 
(1952); Hunter, The Conflicting Interests of Airport Owner and Nearby Property 
Owner, 11 LAW & CONTEMP. Pros. 539 (1946). 

11 See Dinu, State Sovereignty in the Navigable Airspace, 17 J. Air L. 43 
(1950); Cooper, State Sovereignty vs. Federal Sovereignty of Navigable Air- 
space, 15 J. Air L. 27 (1948). 

12 U. S. Const. Art. VI, §2. 

13 44 Stat. 548 (1926), 49 U.S.C. §171 et seg. (1951). 

1444 STAT. 572 (1926), 49 U.S.C. §176(a) (1951). 

1552 Stat. 977 (1938), 49 U.S.C. §401 et seq. (1951). 

16 §2 Stat. 980 (1938), 49 U.S.C. §403 (1951). 

1744 Stat. 574 (1926), 49 U.S.C. §180 (1951). 

18 328 U. S. 256 (1946). The court apparently divided the airspace over the 
United States into two zones. In the lower zone next to the earth’s surface pri- 
vate ownership of the airspace was recognized for purposes of claiming an un- 
lawful interference. But in the upper zone (navigable airspace) paramount 
control belonged to the Federal Government. This would be consistent with the 
Congressional declaration that such airspace is “within the public domain.” 

19 For further exposition of this theory see Cooper, op. cit. supra, note 11. 

20 United States v. California, 332 U. S. 19 (1947). The Court at p. 36 cited 
the Causby case in support of their finding that when national rights are in- 
volved the Federal Government occupies a paramount position as against state 
sovereignty. It would follow, that if, as seems apparent from the citation of the 
Causby case in the California opinion, “navigable airspace” involves considera- 
tions of national rights, then the Federal Government is dominant in that region. 

21 See note 29, infra. 
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Federal Government has an exclusive right to control in that airspace de- 
nominated by Congress as “navigable.”2? If this “zone” theory of the 
Causby case carries legal weight, it would appear that notwithstanding its 
police powers, the state, or a subdivision (such as the defendant Village), 
would be precluded from exercising any control whatever over the flight of 
aircraft within navigable airspace over its boundaries. As might be ex- 
pected, the state courts express a different view, one court concluding that 
the right of the state to control is based on the practical necessity of self- 
protection.?% 

The dispute over the state’s right to regulate “navigable” airspace, while 
it may be important in other similar cases, need not be troublesome in the 
Cedarhurst case. Since the minimum safe altitudes of flight over this con- 
gested area is designated as 1000 feet,?* it can be argued that the exceptions, 
and other regulations for turning, approaching, maneuvering, etc.,25 do not 
prescribe, as was noted in the Causby case,*° minimum safe altitudes of 
flight (above which is navigable airspace), but govern merely the conduct 
of take-off and landing operations. If so, the constitutional issue is not 
“sovereignty,” but whether, as a matter of fact, enforcement of the Village 
ordinance would necessarily result in a conflict with federal regulations or 
in an intrusion into a field dominated by federal control. Therefore, before 
there is a determination on the constitutionality of the ordinance, the effect 
of this ordinance upon any compliance by plaintiffs with the federal regula- 
tions should be established as a fact. Consideration should be given to the 
following questions: 1) To what extent would enforcement of the ordinance 
result in conflict with the regulations? 2) Are the regulations mandatory 
in the sense that they demand that aircraft fly at lower altitudes, or are 
they only permissive in that they would sanction flight at lower altitudes 
when necessary for landing or taking-off? (In this connection inquiry into 
technical flight and runway difficulties would be proper, for if it could be 
established that before approaching Cedarhurst, flight above 1000 feet is 
attainable with safety, then compliance with the ordinance would not neces- 
sarily invite a conflict with the federal regulations.) 

Under the above analysis and assuming that the regulations are man- 
datory, plaintiffs would prevail only if they are able to demonstrate factually 
that they will violate the federal law?? by obeying the state law, or vice 
versa.28 However, when actual conflict between federal and state law is 
shown the federal law is supreme.?9 





22 See note 17, supra. 

23 Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385, 389 
(1930) ; cf. Erickson v. King, 218 Minn. 98, 15 N.W. 2d 201 (1944); cf. Parker v. 
Granger 4 Cal. 2d 668, 52 P. 2d 226 (1935). 

2414 Cope Feb. Recs. §60.17 provides that except when necessary for land- 
ing and taking-off, the minimum safe altitude of flight over congested areas is 
1000 feet. 

2514 Cope Fen. Recs. §600.1 et seq.; 14 CopE Feb. Recs. §601.1 et seq.; 14 
CopE Fep. Recs. §§601.1981, 601.2238. These regulations established civil air- 
ways, control areas and control zones. See also Technical Standard Order of the 
Administrator TSO-N 18, April 26, 1950 in which the Administrator has estab- 
lished airport criteria for clearance areas for 1) approaching, 2) maneuvering, 
3) turning, 4) landing and 5) taking-off from Idlewild: (many of these pass over 
Cedarhurst at altitudes of less than 1000 feet). 

26 328 U.S. 256 at 263 (1946). 

2752 Stat. 1015 (1938), 49 U.S.C. §621 (1951). 

28 Southern Ry. Co. v. Reid, 222 U. S. 424, 442 (1912). 

29 The case of Bethlehem Co. v. State Board, 330 U. S. 767 (1947), cited by 
the Court of Appeals in the principal case in support of national supremacy, 
would give the supremacy and commerce clauses broader interpretations in that 
conflict would not be a necessary prerequisite for unconstitutionality if the state 
attempted to legislate in a field in which Congress had asserted general jurisdic- 
tion. cf. Napier v. Atlantic Coast Line 272 U. S. 605 (1926); Cooley v. Wardens 
of the Port of Phila., 12 How. 299 (1851). Thus, the factual determination de- 
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The individual defendants, anticipating that the ordinance might be 
declared invalid, have sought security for their lives and property in their 
counterclaim®® which is, in essence, based upon tort principles of nuisance 
and trespass as applied to the field of aviation law.3! The objective of the 
counterclaim is to enjoin flight from a particularly objectionable runway. 
The doctrines of trespass and nuisance therein relied upon involve distinct 
legal theories. In nuisance actual damage to an interest of the complainant 
must be shown.** In trespass it is necessary to show that a possessory inter- 
est in property has been invaded. The airspace into which the aircraft 
intrudes must be airspace in which the surface landowner retains a property 
interest. Actually, the interest is often intangible, and most legal theories** 
have been inadequate because the conflict of interests between the airport 
and aircraft operator on the one hand, and the adjoining landowner on the 
other, is so dependent on variable facts that it permits no solution by a fixed 
legal formula.*4 

The courts have been reluctant to completely deny rights in airspace to 
the surface owner. Thus, while the maxim “he who owns the soil owns it to 
the heavens” has been specifically rejected,** a fairly workable rule has been 
evolved by which right to the exclusive possession of airspace extends up- 
wards only to that point necessary for the full use and enjoyment of the 
land, the balance being regarded as open (and navigable) airspace.*® Under 
this theory the landowner would have a dominant right of occupancy for 
purposes incident to the use and enjoyment of the surface, and an unreason- 
-ble interference with his actual occupancy of the land would be actionable. 
More recently, the courts have been prone to grant relief against an un- 
reasonable interference with the complete enjoyment of land on a nuisance 
rather than a trespass theory.**? This trend seems justifiable because it is 
practical; that is, the courts want proof of actual damage and interference 
with one’s use and enjoyment of the land, and not merely a showing that an 
aircraft in low flight invaded a landowner’s alleged airspace rights. 

In defendants’ counterclaim there are specific allegations which raise 
certain factual issues relating to nuisance.*8 Whether their case is strong 





scribed in the text might well be avoided if the court could be persuaded that the 
ordinance, as an attempt at local regulation of air traffic, was an intrusion in a 
field of air commerce preempted by exhaustive and complete regulation by the 
Federal Government. See the concurring opinion of Mr. Justice Jackson in 
Northwest Airlines v. Minnesota, 332 U. S. 292 (1944), on the question whether 
it was the intent of Congress to exclusively occupy the field of air traffic regu- 
lation. 

30 See note 8, supra. 

31 See German, The Conflicting Interests of Airport Owners and Near-by 
Property Owners, 20 KAN. City L. REV. 138 (1952). 

32 Thrasher v. City of Atlanta, 178 Ga. 514, 173 S.E. 817 (1934); Swetland 
v. Curtiss Airports Corp., 55 F. 2d 201 (6th Cir. 1931). 

33 RHYNE, AIRPORTS AND THE COURTS 154-162 (1944); Rhyne, Airport Legis- 
lation and Court Decisions, 14 J. Air L. 289 (1947). 

34 Swetland v. Curtiss Airports Corp., 55 F. 2d 201 (6th Cir. 1931); Bell & 
Pogue, The Legal Framework of Airport Operations, 14 J. Air L. 253 (1952). 

35 United States v. Causby, 328 U. S. 256 (1946); See also Sweeney, Adjust- 
ing to the Conflicting Interests of Landowner and Aviator in Anglo-American 
Law, 3 J. AtR L. 329, 531 (1932). 

36 United States v. Causby, supra; Northwest Airlines v. Minn., 322 U. S. 292 
(Concurring opinion of Mr. Justice Jackson); Swetland v. Curtiss Airports 
Corp., 55 F. 2d 201 (6th Cir. 1931). 

37 Anderson v. Souza, 38 Cal. 2d 825, 243 P. 2d 497 (1952); Barrier v. Trout- 
man, 231 N.C. 47, 55 S.E. 2d 923 (1949); Delta Air Corp. v. Kersey, 193 Ga. 862, 
20 S.E. 2d 245 (1942); Swetland v. Curtiss Airport Corp., 55 F. 2d 201 (6th 
Cir. 1931). 

38 There are allegations that the acts of plaintiffs cause great annoyance 
and vibration and deprive defendants of the quiet use and peaceful enjoyment 
of their property. Further, that aircraft flights at altitudes from 162 feet to 
1000 feet render the homes of defendants unfit for peaceful habitation, interrupt 
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enough to warrant injunctive relief is doubtful. An airport is not a nuisance 
per se, but it may become such from the manner of its construction or opera- 
tion, or because of its unsuitable location.39 Airports have been held to be 
nuisances because of dust, noise, lights, congregation of crowds, or justified 
apprehension of damages.*® But whether or not a nuisance has been created 
depends upon the particular facts of each case. Therefore defendants’ prob- 
lem is twofold: first, they must prove facts which constitute a nuisance, and 
second, they must convince the court that injunctive relief is justified. 
Defendants’ counterclaim raises the question whether the individual 
defendants will be precluded from showing a nuisance or trespass upon proof 
by the plaintiffs that the manner in which their aircraft are operated sub- 
stantially complies with the federal regulations authorizing flight of air- 
craft at altitudes of less than 1000 feet. The Swetland*!case has indicated 
that the federal regulations prescribing altitudes for flight of aircraft do 
not determine the rights of a surface owner either as to trespass or nui- 
sance. That is, these regulations are not to be construed as authoring flight 
of aircraft at such low altitudes as to interfere with the reasonable use and 
enjoyment of land.42 On the factual issue this is a point in defendants’ 


favor. 

Assuming that case law would permit a finding of nuisance or continuing 
trespass, the defendants face their greatest obstacle in the judiciary’s grow- 
ing reluctance to afford injunctive relief which would effectively stifle the 
operation of a large airport greatly affected with the public interests.43 
The controlling factor is the adjusting of two public interests: 1) the inter- 
est of society and the individual land owner in preventing interferences with 
use and enjoyment of private property; and 2) the public interest in foster- 
ing and preserving growth and safety in commercial aviation. Where the 
inconveniences and hardships to the latter caused by injunctive relief out- 
weigh the benefits to the former, such relief should not be granted.44 In 





the rest and sleep of the residents, adversely affecting their health, depreciating 
the value of their buildings and property, and creating in this and other ways a 
nuisance to the damage of defendants. Brief for Appellants, Appendix pp 52a- 
—e Airlines v. Village of Cedarhurst, 201 F. 2d 273 (2nd Cir. 
1953). 
39 Crew v. Gallagher, 358 Pa. 541, 58 A. 2d 179 (1948); Oechsle v. Ruhl, 140 
N.J. Eq. 355, 54 A. 2d 462 (1947); Delta Air Corp. v. Kersey, 193 Ga. 862, 20 
S.E. ‘' 245 (1942); Swetland v. Curtiss Airports Corp., 55 F. 2d 201 (6th Cir. 
1932). 
40 Depreciation of property has been held not to be grounds for nuisance. 
See Vanderslice v. Shawn, 26 Del. Ch. 225, 27 A. 2d 87 (1942). 

4155 F. 2d 201 at 203 (1931); cf. Anderson v. Souza, 38 Cal. 2d 825, 243 P. 
2d 497 (1952). 

42 See United States v. Causby, supra, note 9 where a federal regulation 
approving a glide angle did not prevent the ultimate holding against the Govern- 
ment. 

43 But see the case of Antonik v. Chamberlain, 81 Ohio app. 465, 78 N.E. 2d 
752, 758 (1947), in which it was held that federal regulations which determine 
minimum safe altitudes of flight also contain exceptions which grant a license to 
fly at lower altitudes above private land when landing or taking-off. However, 
this license is revoked when abused and such abuse exists upon a showing of 
nuisance or upon proof of an appropriation of the owner’s property without just 
compensation. Antonik v. Chamberlain, supra. By appropriation it is meant 
a taking such as the kind seen in United States v. Causby, 328 U. S. 256 (1946); 
cf. Portsmouth Harbor Land and Hotel Co. v. United States, 260 U. S. 327 (1922). 

44 Kuntz v. Werner Flying Service, 257 Wis. 405, 43 N.W. 2d 476 (1950); 
Antonik v. Chamberlain, 81 Ohio app. 465, 78 N.E. 2d 752 (1947). Idlewild’s 
great size is attested to by the findings of the trial judge. All-American Air- 
lines v. Village of Cedarhurst, 106 F. Supp. 521 (E.D. N.Y. 1952). Its cargo 
shipments are comparatively large, while its property investment is upwards of 
one hundred million dollars, and its gross operating revenues in excess of three 
million dollars. The airport serves more than 300 flights per day transporting 
some 2,500,000 passengers per year, 800,000 for overseas passage. 
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none of the cases in which injunctions were granted for nuisance or trespass 
were the courts dealing with an airport of Idlewild’s magnitude, and in one 
of the cases in which some measure of relief was granted, the Kersey case, 
the court, in upholding a petition for injunction against a demurrer, indi- 
cated that “if on trial it should appear that it is indispensable to the pubtic 
interest that the airport should continue to be operated in its present con- 
dition, it may be that petitioner should be denied injunctive relief.*® 


CONCLUSION 


The ultimate disposition of the Cedarhurst case may be expected to indi- 
cate that conflicts between the large airport and the adjoining landowner 
are not to be resolved by the methods which defendants tried. State or 
municipal prohibitory action runs the risk of burdening interstate commerce, 
conflicting with federal statutes or regulations, or interfering in a field pre- 
empted by national control. Resort to a prayer for injunctive relief by the 
landowner upon grounds of nuisance or trespass will usually prove futile 
with respect to the large airport because of the public and governmental 
interest in its continued operation. 

These conclusions do not mean that those in the individual defendants’ 
position should be entirely remediless. While the growth of modern aviation 
must necessarily be favored, this growth should not be permitted to inter- 
fere with private property rights without paying its way.*® Aside from ex 
parte relief in the form of land purchases by the industry, defendants may 
have a remedy through an assessment of permanent damages under a per- 
manent nuisance doctrine. Depreciation in the value of defendants’ property 
would be one basis upon which the jury could assess permanent damages. 
It is true that defendants here do not seek monetary relief,47 but such relief 
should ease their plight. 





EXECUTIVE PROHIBITION AGAINST FLIGHT OVER NATIONAL 
FOREST — A TAKING OF PRIVATE PROPERTY UNDER 
THE FIFTH AMENDMENT 


N December, 1949, the President issued an Executive Order! creating an 
airspace reservation in those areas in Northern Minnesota within the 
boundaries of the Superior National Forest which had previously been 
designated by the Secretary of Agriculture as “roadless areas.” After 
January 1, 1951, all aircraft were prohibited in these areas below an altitude 
of 4,000 feet except for emergency landings, low level flight for safety pur- 
poses, official business, or for the conduct of rescue operations. Persons who 
had customarily flown to and from private lands were permitted, subject to 
the regulations of the Secretary of Agriculture, to operate aircraft within 
these areas until January 1, 1952. Violators of these provisions were to be 
subject to penalties prescribed by the Civil Aeronautics Act of 1938.2 After 
the effective date of this order, four persons repeatedly violated its provisions. 
Three of these, Messrs. Perko, Skala, and Zupancich, were owners of resort 





45 Kuntz v. Werner Flying Service, supra note 46; Delta Air Corp. v. Ker- 
sey, 193 Ga. 862, 20 S.E. 2d 245 (1942). 

46 Delta Air Corp. v. Kersey, supra note 47. In Kuntz v. Werner Flying 
Service, supra note 47, the court pointed out that money damages would be ade- 
quate relief. This would be consistent with the trend away from injunctions. 

47 United States v. Causby, supra note 9. 

1 Executive Order No. 10092, 14 Frep. Rec. 7637 (1949). 

252 Stat. 973 (1938), 49 U.S.C. §401 (1946). 
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properties located entirely within the boundaries of the designated areas, 
having obtained their title from land patents of the United States. They 
maintained summer residences there to operate these resorts, and in this 
way they earned their livelihood. Air transport afforded the only practical 
means of access to these properties, other than canoe or boat in the summer 
and on foot or snowshoes in the winter. The fourth violator, a Mr. West, 
operated a commercial aviation service from Ely, Minnesota, and served the 
resorts of the other three. In March, 1952, the United States brought suit 
in the District Court for the District of Minnesota to enjoin these people 
from continuing to violate the executive order in any way. A permanent in- 
junction was issued,* the court of appeals affirmed this decision,® and the 
Supreme Court denied certiorari.® 

One of the issues raised by the defense was whether this executive order 
had a statutory basis. The Air Commerce Act of 19267 provides that the 
President may set aside airspace reservations for “national defense or other 
governmental purposes. .. .” Since there was clearly no national defense 
basis for this order, the specific problem presented by the Perko case is what 
was the “other governmental purpose(s)” toward which the Executive 
Order was directed? The district court said that the construction of the 
phrase “other governmental purposes” in this provision of the Air Com- 
merce Act is one of first impression in the Perko case.® 

The creation of National Forests is authorized by the Forest Reserve 
Act of 1897! for the express purposes of improving and protecting the 
forests, securing favorable conditions for water flowage, and furnishing 
timber for the use of citizens of the United States.1! Since the passage of 
this act and the creation of the Superior National Forest,!? there have been 
significant extensions of the original National Forest policy in the Lake 
Superior region. The Shipstead-Nolan Act of 1930!° withdrew certain 
lands within that region from all forms of entry and appropriation under 
the public land laws. The express purpose of this Act was conservation of 
the natural beauty of the shore lines for recreational use.14 Further expan- 


3108 F. Supp. 315, 316 (D. Minn. 1952). 

4 United States v. Perko, 108 F. Supp. 315 (D. Minn. 1952). 

5 Perko v. United States, 204 F. 2d 446 (8th Cir. 1953). 

674 S. Ct. 48 (1953). Mr. Justice Black and Mr. Justice Douglas were of the 
opinion that certiorari should have been granted. 

744 Stat. 570 (1926), 49 U.S.C. §174 (1946). 

8 The defendants urged, in the district court and the court of appeals, that 
“other governmental purposes” is to be construed to mean other governmental 
purposes akin to national defense. They pointed out that the only airspace 
reservations so far created have been those in areas where atomic energy projects 
are located. Both courts rejected this contention on the basis of the meager 
legislative history. They cited a Senate debate involving a conference report on 
the Air Commerce Act, in which Senator Bingham stated that the President is 
authorized, by the terms of that Act, to set apart airspace reservations for 
military, postal, and other purposes. 67 ConG. Rec. 9355 (1926). 

9 Jd. at 322. 

1030 Stat. 34 (1897), 16 U.S.C. §475 (1946). 

11 See 23 Ops. ATT’y. GEN. 589 (1901), indicating that these purposes are to be 
construed narrowly. The Attorney General indicated that the creation of a game 
reservation in a national forest was not to be implied to be within the stated 
purposes. 

12 The Superior National Forest was created by Presidential Proclamation 
in 1909. 35 Stat. 2223 (1909). 

13 46 STAT. 1020 (1930), 16 U.S.C. §577 (1946). 

14 An indication of Congressional concern with preserving the primitive 
condition of the area is to be found in the House Committee Report, H.R. Rep. 
No. 1945, 71st Cong., 2d Sess. (1930). The defendants, in their briefs, indicated 
that the basic purpose of the Shipstead-Nolan Act was to prevent private power 
interests from building a dam. 
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sion of this policy took place in 1948 with the passage of the Thye-Blatnik 
Act.15 This Act authorized the Secretary of Agriculture to acquire any lands 
within the Superior area where, in his opinion, exploitation or potentialities 
for exploitation threatened to impair the natural features of the “remain- 
ing wilderness canoe country.”!® In this way Congress intended to discour- 
age commercial development of the area,!* and on this basis there is support 
for the district court’s finding that there is a federal policy of preserving 
the Superior region in its wilderness state. The creation of “planeless 
areas” is well calculated to preserve the wilderness character of this plot,18 
and therefore the Executive Order is directed to a valid “governmental 
purpose.” 

There is, however, a fundamental problem created by this conclusion. 
The reason for the air ban is that it tends to carry out the policy of discour- 
aging commercial development in the area by preventing the use of aircraft 
to bring in building materials and supplies.!® But, since air travel is the 
only practical means of access, the effect of the air ban is to deprive private 
property owners of ingress and egress to their property. Does the govern- 
mental purpose in maintaining the wilderness area extend to maintaining 
an area which is privately owned in an inaccessible state of nature? Or, 
ultimately, does the exclusive national sovereignty in navigable airspace 
recognized by the Air Commerce Act of 192679 entitle the Federal Govern- 
ment to deprive a surface landowner of the only practical means of access to 
his property? 

It seems at least doubtful that Congress intended to create an inaccessi- 
ble recreational area. The very legislation that established national forests, 
the Forest Reserve Act of 1897,?! expressly provided that nothing therein 
should ‘‘be construed as prohibiting the egress or ingress of actual settlers 
residing within the boundaries of national forests. .. .”22 The district court 
stated that this provision does not aid the defendants, since nothing in the 
air ban prohibits utilization of defendants’ property. This condition is con- 
trary to its own finding that the effect of the air ban was, for all practical 
purposes, to make the Superior area inaccessible. In subsequent legislation 
there are further indications that Congress did not intend these statutes 
to be used to deprive private property owners of access to their property. 
During debate on the Shipstead-Nolan Act, Senator Nolan stated that the 
bill was not intended to restrict the use or occupancy of private lands, 
whether for agriculture, mining or other development.?? The Department 
of Agriculture, in its regulations, expressly provides that roads are to be 
allowed in the roadless areas if necessary for ingress to and egress from 





a 568 (1948), 16 U.S.C. §577(c) (Supp. 1949). 
id. 

17H.R. Rep. No. 2186, 80th Cong., 2d Sess. (1948). There was no specific 
provision in this Act for acquisition of properties like those of Perko, Skala, and 
Zupancich when those resorts were built; they all were purchased before 1948. 
But the policy of no commercial development had been in existence since 1939, 
when the Forest Service of the Department of Agriculture issued a regulation 
setting forth that policy, 3 Cope Fep. Recs. §251.20 (1939), under authority 
granted to the Secretary of Agriculture to regulate “occupancy and use” of 
s01 (ii oo by the Forest Reserve Act of 1897, 30 Stat. 35 (1897), 16 U.S.C. 

51 (1946). 

18 The argument that 23 Ops. ATT’y. GEN. 589 (1901) discourages regula- 
tion of national forests for purposes other than to conserve timber and water 
resources seems to have spent its force, since the history of national forest legis- 
lation has indicated that maintenance of recreational areas is clearly consistent 
with the maintenance of national forest reserves. 

19 See H.R. Rep. No. 2196, 80th Cong., 2d Sess. (1948). 

2044 STaT. 572 (1926), 49 U.S.C. §176 (1946). 

21 See note 10 supra. 

2230 Stat. 36 (1897), 16 U.S.C. §478 (1946). 

2372 ConG. Rec. 12464 (1930). 
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private property.24 In fact, by 1948, the Department was convinced that 
the only way it could prevent the exercise of private property rights in a 
manner inconsistent with maintaining the area as a wilderness was to ac- 
quire such property.*® Congress, in passing the Thye-Blatnik Act,26 appar- 
ently adopted this position of the Department of Agriculture, since the Act 
seems to require that if there is a use of private property inconsistent with 
the wilderness policy, the Department must take steps to acquire such 
property.*7 Thus, Congress apparently intended to protect private property 
owners while furthering its national forest policy. 

As a result of the Executive Order and the district court’s injunction, 
three individuals have been practically excluded from enjoyment of their 
property. Is any relief available to them? The Fifth Amendment provides 
that “‘No person . . . shall be deprived of life, liberty, or property without 
due process of law, nor shall private property be taken for a public use 
without just compensation.’’8 Does a denial of ingress to and egress from 
property constitute a compensable “taking” under this language of the 
Fifth Amendment ?29 

Some courts analyze injury to ingress and egress by considering them 
as an independent property right with an existence and value apart from 
the aggregate of rights, duties, and privileges which constitute the concept 
of property ownership. These courts speak of an easement of ingress and 
egress.2° It is submitted that the problem of the Perko case is that of re- 
solving the conflict of interest between the enjoyment of private property, 
and a governmental policy requiring interference with that enjoyment. 
Such a problem is best approached without resort to a property concept of 
ingress and egress. The basic issue to be resolved is whether the extent of 
government interference here has exceeded the limitations of the Fifth 
Amendment, and it is submitted that such an inquiry must be framed in 
terms of defining a “taking,” since it is clear that Perko’s interest is “prop- 
erty” within the meaning of the Fifth Amendment. Insofar as it is at all 
helpful to apply the law of easements to an injury to ingress and egress, it 
appears that no court has recognized an easement of ingress and egress by 
air.31 

The problem of what constitutes a taking under the Fifth Amendment 
remains unsettled.32 The trend seems to be to extend the liability of the 


2436 CopE Feb. Recs. §251.20(a) (1989). 

25 Department of Agriculture report in support of the Thye-Blatnik Act: 
U. S. CopE Conc. Srrv., 80th Cong., 2d Sess. 1948 (1948). 

26 See note 15 supra. 

27 See Merced Dredging Co. v. Merced County, 67 F. Supp. 598 (N.D. Cal. 
1946), which indicates that the only feasible method of preserving scenic features 
of privately owned land is the use of the power of eminent domain. The district 
court held that an ordinance which sought to preserve scenic values by forbidding 
a mining company to carry on its operation violated the Fourteenth Amendment. 
The ordinance was described as a means without substantial relation to the end 
sought to be attained. See also H.R. Rep. No. 2186, 80th Cong., 2d Sess. (1948) 
and U. S. Cope Conc. Serv., 80th Cong., 2d Sess. 1948 (1948). The latter report 
states the position of the Department of Agriculture. 

28 U. S. Const. AMEND. V. 

29 The question of recovery for injury to property rights has not yet been 
litigated in the Perko case. Since both the district court and court of appeals 
proceeding were in equity, both courts declined to pass on the issue. 

30 See, e.g., United States v. Welch, 217 U. S. 333 (1910); Bacich v. Board 
of Control, 23 Cal. 2d 343, 144 P. 2d 188 (1943); Burnquist v. Cook, 220 Minn. 
48, 19 N.W. 2d 394 (1945). Tiffany recognizes such an easement, but it is not an 
easement in the usual property sense, and he indicates that the designation of 
such an easement is of limited application. TIFFANY LAW OF REAL PROPERTY 
§§792-794 (3d. ed. 1939). 

31 The Illinois Supreme Court, apparently the only court yet faced with such 
a problem, rejected the recognition of such an easement. Rockford Electric Co. 
v. Browman, 339 IIl. 212, 171 N.E. 189 (1930). 

32 See Note, 4 VANDERBILT L. R. 673 (1951). 
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United States to keep pace with its expanding activities? tempered by 
the consideration that too great an extension of the taking concept may 
unnecessarily restrict the United States in its public works ventures.®4 
Some confusion arises from the use of “taking” to mean, on the one hand, 
an actual physical taking, and on the other an interference with the legal 
relationships which constitute property ownership.*® Originally, it was held 
that actual physical invasion of property was necessary to constitute a 
taking.36 But with the growing appreciation that property consists not only 
in tangibles, but in an aggregate of legal rights, that rigid interpretation 
of taking gave way to a broader one that interferences with that aggregate 
of legal rights connected with ownership of property constitutes a taking.37 

Cormack, in his article Legal Concepts in Cases of Eminent Domain,38 
argues very forcefully that it is neither necessary nor desirable to retain 
technical property considerations in the law of eminent domain. His ap- 
proach, which goes to the fundamental nature of the eminent domain con- 
cept, is that considerations of social policy should control, bearing in mind 
that government cannot compensate the individual for every injury to his 
property. The problem can best be approached by balancing the burden 
placed on the individual against the benefit which will accrue to the public. 
This approach does not supply a legal rule, but requires a determination of 
each case on its particular facts.39 

There are, however, some general principles in the case law which act as 
guideposts. It is well settled, for example, that governmental acts — short 
of acquisition of title or actual occupancy — which have the effect of destroy- 
ing or interrupting the lawful use of property, are takings if the effects are 
so complete as to deprive the owner of all beneficial interest in his property.*° 
There is some tendency to state this principle even more broadly, that is, 
to classify some mere restrictions on use and enjoyment as takings.4! The 





33 Tbid. 

84 Note, 95 U. PENN L. R. n.7 (1946). 

35 For an excellent analysis of this conflict in definition, see Cormack, Legal 
Concepts in Cases of Eminent Domain, 41 YALE Law J. 222 (1931). 

36 Ibid.; see also Note 95 U. PENN. L. R. n.7 (1946). 

37 It is not within the scope of this discussion to trace the historical develop- 
ment of the taking concept, but it is necessary to indicate the historical problems 
in definition of the concept to appreciate the unsettled state of the law. The 
analysis in Cormack, supra note 35, traces this development in detail up to 1924. 

For purposes of this analysis, the highlights of the development can be 
discerned by a reading of cases involving flooding of property by governmental 
acts. It was in such a case, Pumpelly v. Green Bay Co., 13 Wall. 166 (1871), 
that the physical conception of taking was first abandoned. That case stated for 
the first time that actions short of absolute conversion of real property could 
be held to be takings. But complete abandonment of the physical conception 
was slow to develop. The cases continued to require a showing of permanent 
flooding. United States v. Lynah, 188 U. S. 445 (1903). Not until United States 
v. Cress, 243 U. S. 316 (1917), was a partial flooding held to be a taking, on the 
theory that it is the character of the invasion, not the amount of damage that 
determines a taking. But the cases still required a physical invasion to some 
extent. In fact, shortly after the Cress decision, the requirement of actual per- 
manent invasion was reinstated. Sanguinetti v. United States, 264 U. S. 146 
(1924). Not until 1950 was it held that the destruction of agricultural value 
without an actual overflowing could be a taking. United States v. Kansas City 
Life Insurance Co., 339 U. S. 799 (1950). 

88 Cormack, note 35 supra. 

89 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393 (1922); United States v. 
Pewee Coal Co., 341 U. S. 114, 117 (1951); California v. Marin Water District, 
17 Cal. 2d 699, 111 P. 2d 651 (1941). 

40 United States v. General Motors, 323 U. S. 373 (1945); In re Sansom 
Street, 293 Penn. 843, 143 Atl. 184 (1928); 1 NicHoLs, LAW oF EMINENT DOMAIN 
§107 (2d ed. 1917). 

41 Miller v. Beaver Falls, 368 Penn. 189, 82 A. 2d 34 (1951); 1 NICHOLS, 
Law OF EMINENT DoMAIN §101 (2d ed. 1917). 
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“use and enjoyment” principle can be carried quite far to protect the rights 
of private property owners against unreasonable encroachments of sovereign 
power; the government need not receive any benefit from ifs interference 
with property rights, since the damage to the owner by itself determines 
the existence of a taking.*? 

Two outstanding applications of the “use and enjoyment” principle are 
to be found in Portsmouth Harbor Company v. United States*® and United 
States v. Causby.** In the Portsmouth case, the United States installed a 
shore battery and discharged its guns over the plaintiff’s summer resort. 
Plaintiff sued the United States, claiming that the effect of the firing was 
to frighten people off the premises, thus depriving him of the use of his 
property as a resort. The Supreme Court held that there was a taking* 
and directed that the owner be compensated for the loss he suffered. In the 
Causby case, low flying army planes caused noise and glare, interfering with 
the use of Causby’s farm for chicken raising, and disturbing the sleep and 
mental well-being of the Causby family. The Court declared that this action 
constituted a taking,#® marking a most significant extension of the “use 
and enjoyment” principle.*7 In addition, some courts have specifically held 
that permanent injury to, or destruction of, rights of ingress and egress 
are takings of private property for public use.*% 

The fairest solution to the problem of the Perko case would have been 
government acquisition of the property of Perko, Skala, and Zupancich. But 
this could not be done, since the Thye-Blatnik Act prohibits acquisition of 
tracts of less than 500 acres which have permanent structures, if the owner 
files written objections.*9 These properties are less than 500 acres each, and 
the owners would certainly have filed written objections. However, by choos- 
ing to secure the issuance of the Executive Order rather than instituting 
condemnation proceedings, the Department of Agriculture cannot escape 
the Congressional purpose to protect private property owners. Although the 
validity of the Executive Order is not open to attack, the owners have an- 
other remedy by which to effectuate the Congressional purpose. Applying 
the principle of the destruction of ingress and egress, and applying the “use 
and enjoyment” principle as extended in the Causby case, there appears to 
be a taking of property belonging to the defendants in the principal case, 
and they should be compensated for their loss.°° 





42 United States v. Miller, 317 U. S. 369 (1942); Miller v. Beaver Falls, 368 
Penn. 189, 82 A. 2d 34 (1951). 

43 260 U. S. 327 (1922). 

44 328 U. S. 256 (1946). 

45 The court actually based the taking on a theory of implied contract, de- 
rived from the intentional acts of the United States. The Perko case is stronger 
in that respect. The air ban was specifically directed at certain persons, or at 
least a certain class of persons. That is not true of the action in the Portsmouth 
case. 

46 Mr. Justice Black dissented on this point. 

47 See 328 U. S. 256, 261 (1946) (Opinion of Mr. Justice Douglas). 

48 Central Trust Co. v. Hennen, 90 Fed. 593 (6th Cir. 1898); Bacich v. Board 
of Control, 23 Cal. 2d 343, 144 P. 2d 188 (1943); Liddick v. Council Bluffs, 232 
Iowa 197, 5 N.W. 2d 361 (1942). The most frequent expressions of this principle 
are cases involving state, county or municipal improvements which destroy the 
use of streets affording access to property, or the effect of which are to place 
the property owner in a cul-de-sac. An extensive citation of such cases js un- 
necessary, since the principle is well established. See Note 15 L.R.A. (N.S.) 49 
(1908); 96 A.L.R. 639 (1934). 

49 See note 15 supra. 

50 “We are in danger of forgetting that a strong public desire to improve 
the public condition is not enough to warrant achieving the desire by a shorter 
cut than the constitutional way of paying for the change.” Mr. Justice Holmes 
in Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 416 (1922). 











DIGEST OF RECENT U. S. CASES 


VIOLATION OF CAB REGULATION — CEASE AND DESIST ORDER 
AS RES JUDICATA ON THE ISSUE OF VIOLATION 


American Air Transport v. CAB, 
206 F. 2d 423, 1953 US & CAvR 66 (CA DC Mar. 5, 1953). 


Petitioner seeks review of a CAB order revoking its authorization to 
operate as an irregular air carrier. The Board had found that petitioner 
“conducted regular air operations in violation of Part 291 of the Regula- 
tions .. .” and the Board issued an order to cease and desist. /p. 424/ 

The court of appeals held that the Board’s order to cease and desist was 
res judicata on the question of whether the carrier was required to comply 
with Part 291. Petitioner failed to invoke judicial review of the Board’s 
order within the prescribed 60 day limit, and the district court refused to 
“go behind that order on this appeal.” /p.425/ A further contention that 
the Board’s failure to schedule a hearing on the carrier’s application for 
certification amounted to a violation of due process, “does not bear on the 
violation involved here, and the remedy, if any, is not available on this 
appeal.” /p. 426/ 

Prettyman, J., concurring in the result: affirmed on the ground that 
there was ample evidence that petitioner violated the Board’s order in hold- 
ing “itself out to the public by its course of conduct as conducting a service 
with a reasonable degree of regularity.” /p. 426/ The court should not, said 
Judge Prettyman, dispose of the case on the res judicata point because to 
make such an order, not reviewed by the court of appeals, res judicata as to 
all the issues involved, lessens the usefulness of court enforcement. 


AIRLINE CRASH — ADMISSIBILITY OF SUPERINTENDENT’S 
STATEMENTS, AND RESULTS OF AN EXPERIMENT 
ON THE ISSUE OF NEGLIGENCE 


Lobel v. American Airlines, 
205 F. 2d 927, 1953 US & CAvR 262 (CCA 2nd July 13, 1953). 


Plaintiff sustained injuries when defendant’s two-engine DC-3 crashed 
en route from Detroit to Chicago. A verdict of $35,000 obtained on a res 
ipsa theory was reversed for errors in the charge to the jury. At the second 
trial, plaintiff tried to prove that defendant was negligent in maintaining 
and operating the plane. The jury, however, found for the defendant on 
this issue, and on appeal, plaintiff assigns as error the trial court’s refusal 
to admit certain evidence. 

The court of appeals found no prejudicial error in the trial court’s refusal 
to admit statements of the defendant-airline’s superintendent of line main- 
tenance made at a CAB investigation of the accident. The statements were 
offered not to prove facts surrounding the accident, but as admissions of 
the defendant. The trial court ruled that the superintendent lacked author- 
ity to make admissions of this sort. The court of appeals rejected this rul- 
ing, but held that the error was not prejudicial since there was no “real 
inconsistency between the proffered testimony and that developed for the 
defendant at the trial... .” /p. 929/ 

At the trial plaintiff offered to prove “the results of an experiment con- 
ducted by defendant’s pilots showing the effects of a piece of paper in the 
poppet valve in the fuel line .. .”’; the court of appeals held that the question 
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“was properly within the trial court’s discretion under the conditions of 
similarity, if not of perfect identity, with that of the airplane in the acci- 
dent.” /p. 931 citing 2 WIGMORE ON EVIDENCE §§444, 445 (3d ed. 1940)./ 


STATUTE PRESCRIBES COMPENSATION FOR PILOTS — ABSENCE 
OF SPECIFIED REMEDIES WILL NOT BAR ACTION 
BASED ON STATUTE 


Laughlin v. Riddle Aviation Co., 
205 F. 2d 948 (CCA 5th July 24, 1953). 


Plaintiff, employed as a licensed pilot, sought to recover the difference 
between the wages prescribed by Decision No. 83 of the NLRB, adopted by 
the Civil Aeronautics Act of 1938, /49 USCA §481(1)(2)/ and those ac- 
tually paid to him. His suit was dismissed on the ground that there was no 
provision in the statute for an action of this sort. 

The court of appeals held that the absence of a prescribed remedy does 
not defeat plaintiff’s attempt to enforce a right created by statute. Further- 
more, even though he may have agreed to work for less, he should recover 
at the prescribed rate since “contracts in derogation of statutes such as this 
are usually held unenforceable.” /p. 949/ 


MAIL PAY ESTIMATED ON ANNUAL BASIS MAY REQUIRE REFUND 
FOR OVERPAYMENT IN PRECEDING MONTHS 


Capital Airlines v. United States, 
113 F. Supp. 64 (Ct. Cl. July 13, 1953). 


In accordance with a CAB formula fixing mail pay on a yearly rate 
basis, plaintiff was required to refund to the government some of the pay 
which it had received for previous months. Plaintiff contended that the 
Board had no power to require the refund. 

The Court of Claims held that since the Board decided to estimate mail 
pay on an annual basis, this “required that a balance be struck at the end 
of the year, crediting plaintiff with the amounts accruing in the months 
in which the formula produced an indebtedness in plaintiff’s favor; and 
charging it with the amounts accruing in the months in which the formula 
produced amounts in the Government’s favor.” /p..643/ 


WRONGFUL DISCHARGE ACTION: EMPLOYEE MUST EXHAUST 
HIS CONTRACT REMEDIES 


Ringle v. TWA, 
113 F. Supp. 897 (W.D. Mo. July 27, 1953). 


Plaintiff, employed as a mechanic by defendant airline, was discharged 
after a hearing held in accordance with a collective bargaining agreement 
between the International Association of Machinists and the airline. Al- 
though he was not a member of the Association, plaintiff contends that he 
is covered by the agreement and therefore entitled to “‘a fair hearing be- 
fore a designated representative of the Company .. .’” before being dis- 
charged. /p. 898/ He denies that the hearing he was given was fair, but he 
failed to take an appeal as required in the contract “ ‘if the decision is 
not satisfactory... .’” /p. 898/ 

The court held that whether this is a California contract (as the plaintiff 
contends) or a Missouri contract /see TWA v. Koppal, 345 U. S. 653 (1953)/, 
the law requires plaintiff to exhaust his contract remedies before suing for 

















DIGEST OF RECENT CASES 495 


a breach. Under Kansas law (the court does not decide whether or not this 
is a Kansas contract), plaintiff has no cause of action because in that state 
“a collective bargaining agreement does not give any right of action to one 
who is discharged, unless there is a special provision in the . . . agreement 
to show that the employer had agreed to be specially bound.” /pp. 899-900/ 


PILOT’S DISPUTED DISCHARGE ARBITRATED — SCOPE OF 
JUDICIAL REVIEW OF ARBITRATION AWARD 


Farris v. Alaska Airlines, Inc., 
113 F. Supp. 907 (W.D. Wash. July 24, 1953). 


Plaintiff, a pilot, was discharged by defendant airline. He demanded that 
his dispute with defendant be submitted to a System Board of Adjustment, 
in accordance with a collective bargaining agreement between the Airline 
Pilots Association International and the airline. The dispute was presented 
as a question of “whether the defendant had ‘sufficient valid justification 
and adequate good cause’ to discharge plaintiff upon the ground that clashes 
of temperament between plaintiff and certain other defendant’s pilots re- 
sulted in quarrels and disputes which adversely affected the morale of the 
pilot group.” /p.908/ The Board of Adjustment found for the defendant, 
and the same question was presented to the district court. 

In discussing the scope of judicial review of arbitration awards, the 
court states that its review is confined to three questions: (1) Whether the 
Board’s procedure and award conformed to the Railroad Labor Act and the 
collective bargaining agreement; (2) Whether “the award confined itself to 
the letter of submission,” and (3) Whether “the award was arrived at with- 
out any fraud or corruption.” /p.909/ The court then proceeded to review 
the question of whether “personal incompatibility with his fellows” is suffi- 
cient ground for an employee’s discharge, and decided this question in the 
defendant’s favor. 

Three procedural irregularities were considered by the court and dis- 
posed of as either having been waived or as not having any harmful effect. 
Plaintiff’s claim of fraud, collusion and undue influence was also rejected 
on the basis of evidence presented at the Adjustment Board hearing, and 
further evidence brought before the district court. 


INJUNCTION SOUGHT AGAINST PENDING CAB PROCEEDING — 
JUDICIAL REVIEW BEFORE A FINAL ORDER HAS BEEN ISSUED 


Twentieth Century Airlines v. Ryan, 
74 S.Ct. 8 (Sept. 24, 1953). 


An irregular air carrier sought to enjoin the CAB “from taking any 
further steps in prosecuting an administrative proceeding .. .” on the 
ground “that the pendency of the Board proceeding . . . has objectionable 
effect on their public relations, calls for large expenditures of time and 
energy, and affects employee morale.” /pp.9 & 10/ 

The Court held that the Civil Aeronautics Act of 1938 provides for re- 
view of a final Board order, and the Board had not issued such a final order 
in this case. Furthermore, the order of the court of appeals was not final 
either, so that “Section 2101 of Title 28 U.S.C. (Supp. V) ..., allowing stays 
does not apply.”/p.10/ The injury which may result from the Board pro- 
ceedings is one “of those serious but unavoidable damages that come to any 
regulated enterprise because of pending complaint by administrative 
agencies.” /p. 11/ This is to be distinguished from a case where a party seeks 
to restrain enforcement of a final Board order or regulation. 
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Le role du fret dans le trafic aérien suisse, par Paul David. Schweizer aero- 
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if you are interested in aviation...if you want 
to help keep America first in the air, you should 
join the NATIONAL AERONAUTIC ASSOCIATION 


With your membership in NAA, you join—with 
other prominent aviation leaders—in affiliating 
with the oldest national aviation group in America 

+8 profit, partisan organization formed 
in 1905 to inspire and foster development of avia- 
tion in the U.S.A. 


NAA serves its many Chapters, other groups, and 
individuals at the local level. Nationally, it welds 
“grass roots” aviation’s common interests together 
in many ways. It advances every phase of aviation 
by public education. It is dian of the famous 
Collier and other trophies. And, it is official repre- 
sentative in the United States of the Federation 
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Your support is needed to help NAA carry on its 
extensive program which promises to be of even 
greater public service in the important years ahead. 
Whar better time than NOW-—in this 50th Aani- 
versary Year of Powered Flight—to become an 
“NAA Citizen in Aviation, U.S.A.” 


: 


Breanne 
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HERE ARE SOME OF THE THINGS YOU RECEIVE 

—OR ENJOY—AS A MEMBER OF NAA: 

@ Distinctive NAA Silver lope! wing emblem ond mem- 
bership credentiols. 

@ NAA wing decals for windshields. 

© Monthly issues of National Aeronautics, NAA special 
bulletins, and vorious publications of Organization Af- 
filiotes and industry Members. 

@ NAA Hertz Auto Rental courtesy cord; Avis Rent-A-Car 
Credit Card 

@ CAA records search service. 

@ NAA staff assistance in your aviation problems, licenses, 
legal matters, regulations, etc. 

¢ Local club visiting privileges extended by NAA Chap- 
ters. 

* Special services in Washington, D.C. tailored to par- 
ticulor needs. 

@ NAA conventions and flight round-ups. 


YOU CAN SAVE MORE THAN YOUR NAA 
MEMBERSHIP COSTS 


@ Travel and pilot accident insurance . . . protection os 
low os $1 per $1,000 coverage. 

@ Special reduced subscription rates on most aviation 
magazines. 
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NATIONAL AERONAUTIC ASSOCIATION 


1025 CONNECTICUT AVENUE 


WASHINGTON, D.C. 


TION BLANK 


FOR MEMBERSHIP IN 


1 want to become o member of NAA. En- 
closed is my [) check [1] money order for 
$6 for my membership dues. 
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